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SUMMARY
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REHABILITATION - GUARANTEES OF NON-REPETITION

This thesis explores the complexities of the harm inflicted upon African nations and their peoples
under European colonial regimes and the pursuit of reparations for these historical injustices and their
ongoing effects. It aims to evaluate the extent to which European initiatives for reparations constitute
a State practice under international law. Three vital questions form the common thread of this inquiry:
‘What constitutes colonial harm? What forms of reparations can address it? And what initiatives have
European States undertaken?’ The findings reveal a fragmented response underpinned by moral
acknowledgement but inconsistent action. Although there is a growing recognition of the moral
imperative to address colonial legacies, a lack of consistency impedes the formation of a genuine
State practice. Nevertheless, the progressing ethos surrounding reparations shows a meaningful shift

in attitudes toward reconciliation.
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INTRODUCTION

“We cannot change the past, but we can change our blindness towards the past.”* Nigerian writer
Chimamanda Ngozi Adichie’s compelling words capture the essence of this thesis, which dives into
the depths of colonial harm and the pursuit of reparations. In light of this quote, this work calls into
question the phenomenon of ‘colonial amnesia’, i.e. the societal tendency to distort and erase the
injustices of this system so as to uphold narratives of colonial benevolence, while marginalizing or
silencing dissenting voices and alternative perspectives.? Despite the dissolution of European colonial
regimes in Africa, their shadows linger in contemporary society. While the topic has gained traction,
it remains contentious, evoking uneasiness and hesitancy.® This thesis attempts to break the silence,
engaging with difficult realities and contributing to the discourse on decolonization and reparations.

At the heart of this study lies a fundamental query: ‘To what extent does the awarding of reparations
by European States as a means of atonement for colonial harm inflicted upon former African colonies
and their peoples constitute a State practice?’ This question is of an evaluative nature, necessitating
a legal assessment of the alignment of reparations awarded by European States with the expectations
of State practice under international law. Drawing on the insights of the International Court of Justice
(1CJ), the study examines the legal criteria of extensivity and consistency in State conduct. Navigating
through historical narratives and legal frameworks, this thesis investigates an array of sources, from
official statements to judicial rulings. The central question steers the trajectory of inquiry, supported
by three key sub-questions: ‘What constitutes colonial harm? What forms of reparations can address

colonial harm? And what initiatives for reparations have taken place in Western Europe?’

This academic exploration develops throughout three chapters, which correlate to the first, second,
and third sub-questions, respectively. After outlining the methodology of this thesis, Chapter I lays

the foundation, defining colonial harm and studying its manifestations. Chapter Il delves deeper,

! Quote from Chimamanda Ngozi Adichie’s speech at the Humboldt Forum calling European powers to restitute illegally
acquired African artifacts. See S. OKOBI, “Adichie Calls out European Powers to Return Unlawfully Acquired Artifacts
from Africa, Other Continents”, This Day 2021, https://www.thisdaylive.com/index.php/2021/09/28/adichie-calls-out-
european-powers-to-return-unlawfully-acquired-artifacts-from-africa-other-continents.

2R. FLETCHER, “The Art of Forgetting: imperialist amnesia and public secrecy”, Third World Quarterly 2012, Vol. 33,
No. 3, 423-439; K. BRUYNEEL, “The Trouble with Amnesia: Collective Memory and Colonial Injustice in the United
States” in G. BERK, D. GALVAN and V. HATTAM (eds.), Political Creativity: Reconfiguring Institutional order and
Change, Philadelphia (PA), University of Pennsylvania Press, 2013, 1-30 (preprint); C. STAHN, “Confronting Colonial
Amnesia: Towards New Relational Engagement with Colonial Injustice and Cultural Colonial Objects”, Journal of
International Criminal Justice 2020, Vol. 18, No. 4, 793-824.

3 J. SARKIN, “The Coming of Age of Claims for Reparations for Human Rights Abuses Committed in the South”,
International Journal on Human Rights 2004, Vol. 1, No. 1, 67-125; K.-C. TAN, “Colonialism, Reparations and Global
Justice” in J. MILLER and R. KUMAR (eds.), Reparations: interdisciplinary inquiries, s.l., Oxford University Press,
2007, 280-306.



setting out a typology of reparations for colonial harm. Chapter 111 dissects European State practice,
analyzing initiatives aimed at redressing colonial legacies. The conclusion summarizes the results of
this study, answering the main research question. Remembering Adichie’s advice to confront our past
honestly will be vital as we progress through these chapters: a more equitable future can only be

achieved by recognizing history and finding ways to honor it.



METHODOLOGY
PROBLEM DEFINITION AND RELEVANCE

The aim of this thesis is to address three prominent societal and academic challenges. Firstly, this
study confronts the persistent phenomenon of ‘colonial amnesia’, in which past injustices are
forgotten or remembered in a way that erases the history of colonialism and silences its ongoing
effects.* While European colonial regimes in Africa have long been eradicated, the pain and suffering
they have caused must not be historicized.® The partition of Africa with the haphazard drawing of
borders and disregarding of cultural norms led directly to the political instability and poverty that
many ex-colonies face at present.® The central role racism had in colonial politics is still felt today,
as highlighted by the United Nations (UN) High Commissioner for Human Rights in June 2020, who
attributed contemporary racial violence, systemic racism, and discriminatory policing to nations’
failure to confront and reckon with their historical legacies of slavery and colonialism.” While the
topic has greatly gained traction in recent years due to the TWAIL scholarship and the ‘Black Lives
Matter’ movement, it is still a subject that institutions such as the government, but also universities,
are very apprehensive of engaging with, as it is so highly controversial.2 For this reason, this thesis
aims to contribute towards the unfinished debate surrounding decolonization and to shine light on the
historical justifications for reparations.

Secondly, this study aims to address the alleged impossibility of repairing colonial harm within the

parameters of international law. The legal regime surrounding State responsibility for wrongful acts

4 R. FLETCHER, “The Art of Forgetting: imperialist amnesia and public secrecy”, Third World Quarterly 2012, Vol. 33,
No. 3, 423-439; K. BRUYNEEL, “The Trouble with Amnesia: Collective Memory and Colonial Injustice in the United
States” in G. BERK, D. GALVAN and V. HATTAM (eds.), Political Creativity: Reconfiguring Institutional order and
Change, Philadelphia (PA), University of Pennsylvania Press, 2013, 1-30 (preprint); C. STAHN, “Confronting Colonial
Amnesia: Towards New Relational Engagement with Colonial Injustice and Cultural Colonial Objects”, Journal of
International Criminal Justice 2020, Vol. 18, No. 4, 793-824.

5I.W. ZARTMAN, “Europe and Africa: Decolonization or Dependency?”, Foreign Affairs 1976, Vol.,54, No. 2, 325; T.
ZUBERI, African Independence: How Africa Shapes the World, s.l., Rowman & Littlefield Publishers, 2015, 49-90.

6 B.M. RATCLIFFE, “The Economies of the Partition of Africa: Methods and Recent Research Trends”, Canadian
Journal of African Studies 1981, Vol. 15, No. 1, 3-31; I.L. GRIFFITHS, The African Inheritance, London, Routledge,
1995; A.A. MAZRUI, “The Blood of Experience: The Failed State and Political Collapse in Africa”, World Policy Journal
1995, Vol. 12, No. 1, 28-34; “Colonial Repercussions: Namibia. 115 years after the genocide of the Ovaherero and
Nama”, European Center for Constitutional and Human Rights 2019, https://www.ecchr.eu/fileadmin/Publikationen
/ECCHRNAMIBIA_DS.pdf.

M. FREEMAN, “Back To The Future: The Historical Dimension Of Liberal Justice” in M. DU PLESSIS (ed.), Repairing
the Past? International Perspectives on Reparations for Gross Human Rights Abuses, Antwerp, Intersentia, 2007, (29)
33; J. THOMPSON, “Historical Injustice and Reparation: Justifying Claims of Descendants”, Ethics 2001, Vol. 112, No.
1, (114) 116-117; M. R. MARRUS, “Official Apologies and the Quest for Historical Justice”, Journal of Human Rights
2007, (75) 82.

8 TWAIL stands for ‘Third World Approaches to International Law’. See M. MUTUA, “What is TWAIL?”, Proceedings
of the ASIL Annual Meeting 2000, Vol. 94, 31-38. For more on the topic of Black Lives Matter, see J. BEAMAN, “Toward
a Reading of Black Lives Matter in Europe”, JCMS 2032, Vol. 59, 103-114.
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has long held a well-established role within international law.® Repairing harm done to the injured
State is considered crucial to maintaining a balanced world order.° However, the application of the
current international framework regarding reparations is deemed impossible under mainstream
scholarly interpretation due to legal barriers such as the intertemporal principle and the impossibility
of quantifying the suffered harm.! It is important to bear in mind that this is no coincidence. European
States historically have held a dominant position in global politics which enabled them to rule out
their liability.'? States hence recognize no more than a moral responsibility to repair colonial harm.*®

Legal discourse regrettably stalls at this conclusion, impeding efforts towards redress and

% J. CRAWFORD, State Responsibility: The general part, New York, Oxford University Press, 2013, 92.

10 International customs, court rulings, and other sources of international law have for years maintained that when a
perpetrator State violates a legal obligation, it must fully compensate the injured State. See Draft Articles on
Responsibility of States for Internationally Wrongful Acts, in Report of the International Law Commission on the Work
of Its Fifty-third Session, UN Doc. A/56/10 (2001) (hereafter: ASR); Resolution 56/83 of the UN General Assembly (28
January 2002), UN Doc. A/RES/56/83 (2002), para. 3; PCIJ 26 July 1927, Chorzow Factory Case (Germany/Poland),
P.C.1.J. Rep. 1928., Series A, No. 9, 21; PCIJ 14 June 1938, Phosphates in Morocco (Italy/France Phosphates in Morocco,
P.C.I1.J. Rep. 1938, Series A/B, No. 74, 10; ICJ 9 April 1949, Corfu Channel Case (UK/Albania), I.C.J. Rep. 1949, 22-
23; ICJ 24 May 1980, Case concerning United States Diplomatic and Consular Staff in Tehran (USA/Iran), 1.C.J. Rep.
1980, para. 56; ICJ 25 September 1997, Case concerning the Gabéikovo-Nagymaros Project (Hungary/Slovakia), 1.C.J.
Rep. 1997, para. 47; D. SHELTON, “Righting wrongs: reparations in the articles on State responsibility”, American
Journal of International Law 2002, VVol. 96, No. 4, 839; R. M. BUXBAUM, “A legal history of international reparations”,
Berkeley Journal of International Law 2005, Vol. 23, No. 2, 314.

11 Intertemporal principle entails that an act of a State does not constitute a breach of an international obligation unless
the State is bound by the obligation in question at the time the act occurs (Art. 13 ASR). Since colonialism was only
officially forbidden by the UN in the 1960 Declaration on the Granting of Independence to Colonial Countries and
Peoples, the consensus within mainstream legal doctrine is that establishing State responsibility for colonial harm inflicted
prior to this date is impossible, as this would go against the intertemporal principle. See Resolution 1514 (XV) of the UN
General Assembly (14 December 1960), UN Doc. A/RES/1514 (1960); P.C. JESSUP, “The Palmas Island Arbitration”;
AJIL 1928, Vol. 22, No. 4, 735-752; W. VERSFELT, The Miangas Arbitration, Utrecht, Kemink en Zoon, 1933, 14-16;
H. LAUTERPACHT, The Function of Law in the International Community, Oxford, Clarendon Press, 1933, 283-285; J.
WOODHOUSE, “The Principle of Retroactivity in International Law”, Transactions of the Grotius Society 1955, (69)
69; R. HIGGINS “Some Observations on the Inter-temporal Rule in International Law” in J. MAKARCZYK (ed), Theory
of International Law at the Threshold of the 21st Century: Essays in Honour of Krzystof Skubiszewski, The Hague, Kluwer
Law International, 1996, (867) 867; M. R. MARRUS, “Official Apologies and the Quest for Historical Justice”, Journal
of Human Rights 2007, (75) 82; J. CRAWFORD, State Responsibility: The general part, New York, Oxford University
Press, 2013, 241; M. KOTZUR, “The temporal dimension: Non-retroactivity and its discontents” in A.
TZANAKOPOULOS, Research Handbook on the Law of Treaties, Cheltenham, Edward Elgar Publishing, 2014, (153)
160; A. BUSER, “Colonial Injustices and the Law of State Responsibility: The CARICOM Claim to compensate slavery
and (native) genocide”, Heidelberg Journal of International Law 2017, Vol. 2, (409) 419.; C. STAHN, “Reckoning with
colonial injustice: International law as culprit and as remedy?”, Leiden Journal of International Law 2020, Vol. 33, No.
4, (823) 832.

12T, THIPANY ANE, “Current Claims, Regional Experiences, Pressing Problems: Identification of the Salient Issues and
Pressing Problems in an African Post-colonial Perspective”, Human Rights In Development Yearbook 2001, (33) 48; R.M.
SPITZER, “The African Holocaust: Should Europe Pay Reparations to Africa for Colonialism and Slavery Note”, Vand.
J. Transnat’l L. 2002, Vol. 35, No. 4, 1313-1348; Report of the Special Rapporteur on Contemporary Forms of Racism,
Racial Discrimination, Xenophobia and Related Intolerance (21 August 2019), UN Doc. A/74/321 (2019), 19; M.
MCEACHRANE, “Reparations within the UN”, OHCHR 2019, https://www.ohchr.org/sites/default/files/Documents
/Issues/Racism/SR/Call/Michael _McEachrane.pdf.

13 Report of the World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance (January
2002), UN. Doc. A/ICONF.189/12 (2002), para. 102; R. MARCONI, “States before their colonial past: Practice in
addressing responsibility”, QIL Zoom Out 2024, No. 103, 25-46.
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reconciliation.** Consequently, this thesis resumes this legal debate and proposes practical solutions
such as a structural approach and a revised set of reparations adapted to the context of colonial harm.

Thirdly and likewise regarding the grievance that legal scholarship should not halt at the conclusion
that there is no legal obligation to provide reparations, this thesis builds upon the emerging belief
amongst States that there is at least a moral responsibility.!® Indeed, there has been an increasing
recognition of the need for reparations at the international level in recent years, as illustrated by the
Durban Declaration.® This text was pivotal for the debate on reparations for colonialism, as it was
the first time that the topic was seriously addressed with the involvement of African, Asian, and
Western nations.!’” Various initiatives to repair colonial harm in Europe have taken place in recent
years as international pressure has been increasing.'® Going forth in this study, State practice will be
used as a tool to ascertain how States are acting on the commitments made on the international plane.
This may reveal shifting attitudes towards reparations for colonialism and the emergence of common
standards, which could eventually lead to a legal obligation solidifying in the form of customary

international law (infra).*®

14 D.A. BUSER, “Colonial Injustices and the Law of State Responsibility: The CARICOM Claim for Reparations”,
Heidelberg Journal of International Law 2017, VVol. 2, 409-446; K. VAN DER SPEETEN, “Reparations for Colonialism:
What Does Belgium Owe Its Former Colonies? An Exploration of the Possible Belgian State Responsibility to Make
Reparation for Its Colonial Past with an Assessment of Different Reparation Forms”, Jura Falconis 2021, Vol. 57, No.
2, 499-570.

15 Report of the World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance (January
2002), UN. Doc. A/CONF.189/12 (2002), para. 102; L. SALVADEGO, “Which ‘reparations’ for colonial ‘crimes’?”,
QIL Zoom Out 2024, No. 103, 5-24; R. MARCONI, “States before their colonial past: Practice in addressing
responsibility”, QIL Zoom Out 2024, No. 103, 25-46.

16 Report of the Regional Conference for Africa (27 March 2001), UN Doc. A/CONF.189/PC.2/8 (2001); Report of the
World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance (January 2002), UN Doc.
A/CONF.189/12 (2002), para. 14; Resolution 56/266 of the UN General Assembly (15 May 2002), UN Doc.
A/RES/56/266 (2002); U. SUNDBERG, “Durban : the third world conference against racism, racial discrimination,
xenophobia and related intolerance” Revue Internationale de Droit Pénal 2002, Vol. 73, 301-317; R.E. HOWARD-
HASSMANN, “Reparations to Africa and the Group of Eminent Persons”, Cahiers d’études africaines 2004, Vol. 44,
No. 173-174, 81; C. LENNOX, “Reviewing Durban: Examining the Outputs and Review of the 2001 World Conference
against Racism”, Netherlands Quarterly of Human Rights 2009, Vol. 27, No. 2, (191) 203. The UN also adopted a
resolution in 2018 to ensure the comprehensive implementation and follow-up of the Declaration, “welcoming the call
upon all the former colonial Powers for reparations”. See Resolution 73/262 of the UN General Assembly (15 January
2019), UN Doc. A/RES/73/262 (2019).

17" K. VAN DER SPEETEN, “Reparations for Colonialism: What Does Belgium Owe Its Former Colonies? An
Exploration of the Possible Belgian State Responsibility to Make Reparation for Its Colonial Past with an Assessment of
Different Reparation Forms”, Jura Falconis 2021, Vol. 57, No. 2, 53. However, this conference was the result of political
momentum that picked up in the 1990s. See e.g.: Declaration of the first Abuja Pan-African Conference on Reparations
For African Enslavement, Colonization And Neo-Colonization, sponsored by The Organization Of African Unity and its
Reparations Commission (29 April 1993); Accra Declaration on Reparations and Repatriation of the Truth Commission
Conference (12 August 1999); A.A. MAZRUI, Black Reparations in the Era of Globalization, New York, Institute of
Global Cultural Studies, 2002, 135-138.

18 D.A. BUSER, “Colonial Injustices and the Law of State Responsibility: The CARICOM Claim for Reparations”,
Heidelberg Journal of International Law 2017, Vol. 2, 409-446.

19 As will be outlined further in the methodology, there currently is a clear lack of opinio iuris underpinning the State
practice on reparations, which is why this thesis only focuses on the first element of customary international law.
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RESEARCH QUESTION

The central research question of this thesis is the following: ‘To what extent does the awarding of
reparations by European States as a means of atonement for colonial harm inflicted upon former

African colonies and their peoples constitute a State practice?’

To answer this central question, three sub-questions need to be addressed first:
- What constitutes colonial harm?
- What reparations may be utilized to address colonial harm?

- What are the initiatives to provide reparations for colonial harm that have taken place in

Western Europe?

RESEARCH METHOD
Evaluative Question

The main research question is of an evaluative nature. Therefore, this thesis will assess to what extent
reparations utilized in Europe correspond with the elements currently expected of State practice under
international law.2° Two main criteria may be distilled from the case law of the International Court
of Justice (ICJ): State practice must cumulatively be extensive and consistent. Regarding the first
criterium of extensivity, the Court clarifies that State practice entails a widespread and representative
participation in a rule, c.q. the idea that reparations ought to be awarded to atone for colonial harm.?
However, widespread participation does not mean the practice should be universal; it can also be
regional, as implied by the Court in the Asylum Case which concerned the region of Latin-America.??
The second criterium, consistency, implies State practice should be virtually uniform and settled,

meaning it does not need to be perfect.?®> However, the I1CJ ruled in the Asylum Case that many

20|, KESTEMONT and P. SCHOUKENS, Rechtswetenschappelijk schrijven, Leuven, Acco, 2017, 32.

2L ICJ 20 February 1969, North Sea Continental Shelf Cases (Germany/Denmark and Germany/Netherlands), 1.C.J. Rep.
1969, 3, para. 73; G.C. JONATHAN, “La coutume locale”, Annuaire francais de droit international 1961,Vol. 7, No. 1,
119-140; L. CONDORELLI, “Custom” in F. MAYOR and M. BEDJAOUI (eds.), International Law: Achievements and
Prospects, Leiden, Brill Nijhoff, 1992, 204; M. H. MENDELSON, “The formation of customary international law” in J.
BARRETT and J.P. GAUCI (eds.), British Contributions to International Law, 1915-2015 (Set): An Anthology Set,
Leiden, Brill, 2020, 219.

22 1CJ 20 November 1950, Asylum Case (Colombia/Peru), 1.C.J. Rep. 1950, 266; M.R. GARCIA-MORA, “The
Colombian-Peruvian Asylum Case and the Doctrine of Human Rights”, Va. L. Rev. 1951, Vol. 37, No. 7, 927-966; A.A.
D’AMATO, “The Concept of Special Custom in International Law”, American Journal of International Law 1969, Vol.
63, No. 2, 211-223.

23 1CJ 20 February 1969, North Sea Continental Shelf Cases (Germany/Denmark and Germany/Netherlands), 1.C.J. Rep.
1969, 3, para. 73 -77; 1CJ 26 November 1984, Nicaragua Case (Nicaragua/USA), I.C.J. Rep. 1984, 392; M. AKEHURST,
“Custom as a source of international law”, British Yearbook of International Law 1975, Vol. 47, No. 1, 1-53; L.
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fluctuations and contradictions between States precluded uniform usage.?* Without these elements,
one cannot speak of ‘State practice’, merely a series of isolated events or a habit.?® The term

consequently ought to be avoided until it has been established that a conduct qualifies as such.?

Scope and Limitations

The scope of this research shall be subject to the following limitations. The geographic scope of this
thesis will encompass the relationship between European former colonial powers and their ex-
colonies on the African continent. This limitation is necessary due to the worldwide scale of
colonization. There are too many examples to analyze adequately within the scope of this research.
Many countries besides the ones included in this thesis had colonial agendas on other continents, or
even in Europe itself. Spain and Portugal’s presence in Latin America, United Kingdom’s rule in
Ireland, and the Netherlands’ occupation of the Caribbean Islands are all pertinent examples.
Colonialism is, of course, not a uniquely European phenomenon. Japan vastly expanded its imperium
during the 19" and 20™ centuries in the Western Pacific Ocean and East Asia.?’ This thesis is limited
to studying the conduct of the main actors represented at the 1884 Berlin Conference on the

partitioning of Africa, who ul

CONDORELLI, “Custom” in F. MAYOR and M. BEDJAOUI (eds.), International Law: Achievements and Prospects,
Leiden, Brill Nijhoff, 1992, 188; M. H. MENDELSON, “The formation of customary international law” in J. BARRETT
and J.P. GAUCI (eds.), British Contributions to International Law, 1915-2015 (Set): An Anthology Set, Leiden, Birill,
2020, 212; “International Customary Law and Principles” in K. LEINS, New War Technologies and International Law:
The Legal Limits to Weaponising Nanomaterials, Cambridge, Cambridge University Press, 2022, 86-118.

24 1CJ 20 November 1950, Asylum Case (Colombia/Peru), 1.C.J. Rep. 1950, 266.

%5 K. GOROBETS, “Practical Reasoning and Interpretation of Customary International Law” in P. MERKOURIS, J.
KAMMERHOFER and N. ARAJARVI (eds.), The Theory, Practice, and Interpretation of Customary International Law
in The Rules of Interpretation of Customary International Law, Cambridge, Cambridge University Press, 2022, 370-392.
% Consequently, words such as ‘initiatives’ and ‘conduct’ shall be used to refer to the practices before the final analysis
in made in the conclusion.

27 M.E. PAGE and P.M. SONNENBURG, Colonialism: an international social, cultural, and political encyclopedia,
Santa Barbara, ABC-CLIO, 2003, 883-1208.
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timately ended up controlling land in Africa.?® Hence the relationship of Belgium,?® France,*®
Germany,®! Italy,®? Portugal,® and the UK3* with their former colonies constitutes the focus of this
thesis. The fact that these States’ colonial regimes had a common origin (i.e. the Berlin Conference)
and that they share a common legal tradition provides both a necessary focus and an interesting angle
to this research. While Spain was also present at the Berlin conference, it is excluded from the scope
of this research because there is little to no action on the topic of African colonialism in this State,
neither political nor academic.®® When the debate does take place, it tends to center on the nation’s

occupation of Latin-America.>

28 A.S. WHITE, “The Partition of Africa”, The Nineteenth century: a monthly review 1894, Vol. 36, No. 209, 23-37; S.
PRESS, Rogue Empires: Contracts and Conmen in Europe’s Scramble for Africa, Cambridge (MA), Harvard University
Press, 2017, 52-84

2% The land under Belgian colonial rule was the Belgian Congo (present-day Democratic Republic of the Congo) from
1908 to 1960 and Ruanda-Urundi (present-day Rwanda and Burundi) from 1922 to 1962. Although in the aftermath of
the Berlin Conference (1884-1885), the Belgian Congo was formally credited to Leopold I, King of the Belgians (1865—
1909), from 1908 until 1960. See P. PODDAR, “Belgium and its Colonies” in P. PODDAR, R.S. PATKE and L. JENSEN
(eds.), A Historical Companion to Postcolonial Literatures: Continental Europe and its Empires in Edinburgh
Companions to Literature and the Humanities, Edinburgh, University Press, 2008, 6-58.

0 1t is not as straightforward to make this summary for France, as there where different categories such as the
‘Départements et Régions d’Outre-Mer’ and the French protectorates. However, disregarding these nuances, the following
regions were historically under French control: Algeria (1830-1961), Morocco (1912-1956), Tunisia (1881-1956), West
Africa (1895-1958), Equatorial Africa (1910-1958), French Cameroon (1920-1960), French Madagascar (1897-1958),
French Somalia (1896-1967) and the French domain St. Helena (1854-present). See P. PODDAR, “France and its
Colonies” in P. PODDAR, R.S. PATKE and L. JENSEN (eds.), A Historical Companion to Postcolonial Literatures:
Continental Europe and its Empires in Edinburgh Companions to Literature and the Humanities, Edinburgh, University
Press, 2008, 106-198.

31 Germany occupied German Southwest Africa (now Namibia) (1884-1915), Togoland (now the Republic of Togo)
(1884-1914), German Cameroon (which — next to contemporary Cameroon - included parts of present-day Gabon, Congo,
Central African Republic, Chad and Nigeria) (1884-1920), and German East Africa (now Burundi, Rwanda and Tanzania)
(1885-1918). See C.A. BLACKSHIRE-BELAY, “German Imperialism in Africa: The Distorted Images of Cameroon,
Namibia, Tanzania, and Togo”, Journal of Black Studies 1992, Vol. 23, No. 2, 235-246.

32 The territories under Italian occupation were Eritrea (1882-1947), Somalia (1950-1960), Libya (1911-1947) and
Ethiopia (1936-1941). See P. PODDAR, “Italy and its Colonies” in P. PODDAR, R.S. PATKE and L. JENSEN (eds.), A
Historical Companion to Postcolonial Literatures: Continental Europe and its Empires in Edinburgh Companions to
Literature and the Humanities, Edinburgh, University Press, 2008, 261-313.

33 Portugal colonized Angola (1575-1975), Mozambique (1505-1975), Sdo Tomé and Principe (1485-1975), the Cape
Verde Islands (1462-1975) and Guinea-Bissau (1588-1974). See P. PODDAR, “Portugal and its Colonies” in P.
PODDAR, R.S. PATKE and L. JENSEN (eds.), A Historical Companion to Postcolonial Literatures: Continental Europe
and its Empires in Edinburgh Companions to Literature and the Humanities, Edinburgh, University Press, 2008, 429-
505.

34 British West Africa was comprised of Gambia (1816-1965), Ghana (1821-1957), Nigeria (1914-1954), Southern
Cameroon (1916-1961), and Sierra Leone (1808-1961) while British East Africa covered Kenya (1920-1963), Uganda
(1894-1962), and Tanzania (previously Tanganyika and Zanzibar) (1916-1961). In British South Africa there was South
Africa (1806-1910), Northern Rhodesia (Zambia) (1888-1964), Southern Rhodesia (Zimbabwe) (1923-1980), Nyasaland
(Malawi) (1981-1964), Basutoland (Lesoto) (1884-1966), Bechuanaland (Botswana) (1885-1966), and Swaziland
(Eswatini) (1903-1968). Britain also jointly colonized Sudan with Egypt, which was known as the condominium
government (1899-1956). See P. WOODWARD, “Empire on the Nile. The Anglo-Egyptian Sudan 1898-1934”, African
Affairs 1987, No. 86, Vol. 344, 447-448; J.E. INIKORI, “British Imperialism and Globalization: British West Africa,
1821-1900” in J.E. INIKORI, British Imperialism and Globalization, c. 1650-1960: Essays in Honour of Patrick O’Brien,
Martlesham, Boydell & Brewer, 2022, 97-134.

% C. MUNOZ and S. MARTIN, “Reparation for colonialism? The long road to historical justice in Spain”, Magazine of
the European Observatory on Memories 2022, Vol. 6, 70-73.

3 “Spain Uneasily Revisits Its Colonial Past”, Bloomberg 2024, https://www.bloomberg.com/news/newsletters/2024-02-
03/spain-uneasily-revisits-its-colonial-past.
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Regarding the temporal scope of this study, only measures of reparation that have taken place since
the African countries gained their independence from Europe are considered. This is justified due to
the aim of this research, namely contributing to the debate surrounding the decolonization of
international law.3” Additionally, examples of reparation covering the period when European colonial
regimes were still in place in Africa are virtually non-existent, as the peoples the colonizers ruled

over were deemed inferior and not worthy of compensation.3®

While State practice is one of two elements necessary to identify an emerging rule of customary
international law, this thesis does not further consider the possibility of the studied rule, i.e. the
responsibility of States to provide reparations for colonial harm, constituting an international custom.
This is due to a clear lack of the second constitutive element of customary international law, namely
opinio iuris. As will be demonstrated extensively in the rest of this study, many examples of States
providing reparations for colonial harm exist. However, States strongly insist they grant these
remedies due to a moral responsibility, not a legal obligation.®® This view is furthermore supported
by mainstream legal doctrine as the law on State responsibility for wrongful acts is deemed
inapplicable to context of colonialism due to various obstacles, most notably the intertemporal bar
(supra).*° States thus cannot be said to provide reparations due to the conviction that they are legally

obliged to do so. Nonetheless, this lack of opinio iuris does not imply State practice cannot be studied

37 As outlined above, this is a debate that only really picked up in the 1990s. See the Report of the Regional Conference
for Africa (27 March 2001), UN Doc. A/CONF.189/PC.2/8 (2001); Report of the World Conference Against Racism,
Racial Discrimination, Xenophobia and Related Intolerance (January 2002), UN Doc. A/CONF.189/12 (2002), para. 14;
Resolution 56/266 of the UN General Assembly (15 May 2002), UN Doc. A/RES/56/266 (2002); U. SUNDBERG,
“Durban : the third world conference against racism, racial discrimination, xenophobia and related intolerance” Revue
Internationale de Droit Pénal 2002, Vol. 73, 301-317; R.E. HOWARD-HASSMANN, “Reparations to Africa and the
Group of Eminent Persons”, Cahiers d’études africaines 2004, Vol. 44, No. 173-174, 81; C. LENNOX, “Reviewing
Durban: Examining the Outputs and Review of the 2001 World Conference against Racism”, Netherlands Quarterly of
Human Rights 2009, Vol. 27, No. 2, (191) 203. The UN also adopted a resolution in 2018 to ensure the comprehensive
implementation and follow-up of the Declaration, “welcoming the call upon all the former colonial Powers for
reparations”. See Resolution 73/262 of the UN General Assembly (15 January 2019), UN Doc. A/RES/73/262 (2019).

38 P.D. CURTIN, “The Black Experience of Colonialism and Imperialism”, Daedalus 1974, Vol. 103, No. 2, 17-29.

39 Report of the World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance (January
2002), UN. Doc. A/ICONF.189/12 (2002), para. 102; R. MARCONI, “States before their colonial past: Practice in
addressing responsibility”, QIL Zoom Out 2024, No. 103, 25-46.

40 State responsibility for wrongful acts is the legal regime, codified in the Articles on State responsibility (ASR), that
describes States’ core compensatory duty “to make full reparation for the injury caused by the internationally wrongful
act” where “injury includes any damage, whether material or moral, caused by the internationally wrongful act of a State”
(Article 31 ASR). This principle would logically apply to the colonial harm outlined above as well, except a number of
legal hurdles such as the intertemporal principle stand in the way of this. This principle prescribes that States cannot be
held liable for acts that were not illegal at the time, as was the case for colonialism. See e.g.: K. VAN DER SPEETEN,
“Reparations for Colonialism: What Does Belgium Owe Its Former Colonies? An Exploration of the Possible Belgian
State Responsibility to Make Reparation for Its Colonial Past with an Assessment of Different Reparation Forms”, Jura
Falconis 2021, Vol. 57, No. 2, 513-524.
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independently in a useful way. A legal obligation is not required to speak of State practice; a moral
responsibility may suffice.*!

This thesis examines a wide range of categories of colonial harm in Chapter I. However, two related
concepts are excluded from the scope of this research, namely slavery and apartheid. Although the
latter are both intrinsically connected to colonialism and have comparable historical settings, the
focus of this thesis on colonialism allows for a more rigorous examination of the phenomenon's
distinct dynamics, legal frameworks and historical legacies. Slavery and apartheid, while frequently
happening in colonial contexts, have unique legal and social characteristics that merit independent
investigation. Furthermore, the complexity and implications of colonialism alone provide substantial
material for in-depth investigation, while integrating slavery and apartheid risks diluting the thesis's

emphasis and coherence.

Sources

The center of this research is the harm that was inflicted during the European States’ colonial regimes
in Africa. This topic is of a highly factual nature and the scope of this research does not include
individual investigations of the events described. Therefore, this thesis looks at reliable sources such
as the works of parliamentary truth commissions, for example the one that was installed in Belgium
(infra), and human rights institutions and organizations such as the UN Human Rights Office.

To define what reparations exist within international law, this thesis relies on a legal-doctrinal
approach.* UN instruments on the topic such as the 2005 Basic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law are utilized as a guideline.*® Given

this is a non-binding instrument, there is not a lot of case law to rely upon for contextualization.**

41 Draft Conclusions on Identification of Customary International Law, in Report of the International Law Commission
on the Work of Its Seventieth Session (30 April-1 June and 2 July-10 August 2018), UN Doc. A/73/10 (2018), Conclusion
6, para. 2; K. GOROBETS, “Practical Reasoning and Interpretation of Customary International Law” in P. MERKOURIS,
J. KAMMERHOFER and N. ARAJARVI (eds.), The Theory, Practice, and Interpretation of Customary International
Law in The Rules of Interpretation of Customary International Law, Cambridge, Cambridge University Press, 2022, 370-
392.

42 M. VAN HOECKE, Methodologies of legal research: which kind of method for what kind of discipline?, Oxford, Hart
Publishing, 2011, 1-18.

43 Resolution 60/147 of the UN General Assembly (21 March 2006), UN Doc. A/RES/60/147 (2006); Draft Articles on
Prevention and Punishment of Crimes Against Humanity, in the Report of the International Law Commission on the Work
of Its Seventy-first Session, UN Doc. A/74/10 (2019).

“ M.M. GOMAA, “Non-Binding Agreements in International Law” in L. BOISSON DE CHAZOURNES and V.
GOWLLAND-DEBBAS (eds.), The International Legal System in Quest of Equity and Universality, s.I., Brill Nijhoff,
2001, 229-250.
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Subsequently, jurisprudence such as authoritative handbooks, introductory works, and specialized
articles are used as the main tool to interpret these UN texts.

As this thesis revolves around the State practice surrounding reparations, it is important to delineate
which sources are considered when establishing said conduct. Since the work of the International
Law Commission (ILC) has high authoritative value within international law, the ILC guidelines on
what constitutes State practice are used as a guide when determining which sources are taken into
consideration.* The 2018 ILC Draft Conclusions state that forms of State practice “may include, but
are not limited to: diplomatic acts and correspondence; conduct in connection with resolutions
adopted by an international organization or at an intergovernmental conference; conduct in
connection with treaties; executive conduct, including operational conduct ‘on the ground’;
legislative and administrative acts; and decisions of national courts.”*® As the ILC has clarified that

there is no hierarchy between these sources, this study takes all of them into account equally.*’

4 H.W. BRIGGS, The international law commission, Ithaca (NY), Cornell University Press, 1965; F.L. BORDIN,
“Reflections of Customary International Law: The Authority of Codification Conventions and ILC Draft Articles in
International Law”, The International and Comparative Law Quarterly 2014, Vol. 63, No. 3, 535-567.

46 Draft Conclusions on Identification of Customary International Law, in Report of the International Law Commission
on the Work of Its Seventieth Session (30 April-1 June and 2 July-10 August 2018), UN Doc. A/73/10 (2018), Conclusion
6, para. 2.

47 Ibid., Conclusion 6, para. 3.
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CHAPTER |. DEFINING COLONIAL HARM
SECTION 1. INTRODUCTION

As posed in the introduction, this Chapter aims to provide an answer to the sub-question ‘What
constitutes colonial harm?’ Section Il outlines the historical context of this thesis to clarify that
colonialism is not merely a finished chapter of Europe’s past. In Section 11, ‘colonial harm’ is defined
as a concept. A terminological distinction between colonial harm in the strict and broad sense is
distilled from different streams of academic discourse on the topic, which is of relevance in the

remainder of this work. Section IV offers a conclusion to the sub-question.

SECTION II. COLONIZATION AND DECOLONIZATION

In 1885, a seminal event took place in Berlin, where representatives from thirteen European powers,
along with the United States of America and the Ottoman Empire, convened to engage in political
negotiations intended to partition the African continent.*® The Berlin Conference was not the start of
Europe’s presence in Africa; merchants had set up trade posts along the coast centuries before to meet
the European demand for natural resources such as ivory.*® However, the Berlin Conference is
regarded as the foundation for a heightened period of colonial expansion known as ‘The Scramble
for Africa’.>® Not all countries represented at the convention obtained possession of African territory:
Austria-Hungary, Russia, Denmark, the Netherlands, Sweden-Norway, the Ottoman Empire and the
US gained no land. Nonetheless, the Berlin Act determined what land Portugal, the UK, France, Italy,

Spain and Belgium would govern.>!

48 S, FORSTER, W.J. MOMMSEN and R. ROBINSON, Bismarck, Europe, and Africa: the Berlin Africa Conference
1884-1885 and the onset of partition, Oxford, University Press, 1988, 1-34; S. PRESS, Rogue Empires: Contracts and
Conmen in Europe’s Scramble for Africa, Cambridge (MA), Harvard University Press, 2017, 3; J. YAO, “The Power of
Geographical Imaginaries in the European International Order: Colonialism, the 188485 Berlin Conference, and Model
International Organizations", International organization 2022, Vol. 76, No. 4, 901-928.

49 J. DAGENAIS and M.R. GREER, “Decolonizing the Middle Ages: Introduction”, Journal of Medieval and Early
Modern Studies 2000, Vol. 30, No. 3, 431-448; L. GARDNER and T. ROY, The economic history of colonialism., Bristol,
University Press, 2020, 1-18.

%0 M.E. CHAMBERLAIN, The Scramble for Africa, London, Longmans, 1974; T. PAKENHAM, “The Scramble for
Africa”, The English historical review 1994, Vol. 109, No. 434, 1319; B. HARLOW and M. CARTER, The Scramble for
Africa, Durham (NC), Duke University Press, 2003, 368; H. FISCHER, “130 years ago: carving up Africa in Berlin”,
2015, https://www.dw.com/en/130-years-ago-carving-up-africa-in-berlin/a-18278894.

51 S. PRESS, Rogue Empires: Contracts and Conmen in Europe’s Scramble for Africa, Cambridge (MA), Harvard
University Press, 2017, 52-84. To be precise, the Congo Free State was under private rule of the King Leopold I until
1908, when its governance was bestowed on the Belgian State. See B. BEVERNAGE, “The making of the Congo
question: truth-telling, denial and ‘colonial science’ in King Leopold’s commission of inquiry on the rubber atrocities in
the Congo Free State (1904-1905)”, Rethinking history 2018, 22, Vol. 2, (203) 203.
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Around the middle of the 20" century, the rule of European States in Africa started to disintegrate,
leading to widespread instability and political uprisings on the African continent.>> Many colonized
nations, such as the Belgian Congo, French Algeria, British Kenya and Portuguese Angola demanded
their independence and fought for their sovereignty.>® This process known as ‘decolonization’ was
the start of a paradigmatic shift in the international community.>* In 1960, the United Nations
proclaimed in the Declaration on the Granting of Independence to Colonial Countries and Peoples
that subjecting peoples to alien subjugation, domination, and exploitation violates fundamental

human rights, undermines the UN Charter, and obstructs global peace.>®

For the first time in history, self-determination was recognized as a fundamental right by the
international community.*® This could be seen as the emergence of a new postcolonial world order.>’
However, the process of decolonization did not end when the colonies gained their independence.®
International law was instrumental in the colonization of the African continent, as it enabled the
treatment of colonial populations in ways that would not have been permitted in Europe.®® It is argued
by postcolonial scholars that the international legal order is a continuation of colonialism by other

means and that international law is fundamentally determined by the ‘colonial matrix> even now.®

52 .W. ZARTMAN, “Europe and Africa: Decolonization or Dependency?”, Foreign Affairs 1976, Vol.,54, No. 2, 325;
T. ZUBERI, African Independence: How Africa Shapes the World, s.I., Rowman & Littlefield Publishers, 2015, 49-90.
%8 P, TAOUA, African freedom: how Africa responded to independence, Cambridge, Cambridge University Press, 2018,
1-33.

5 W.D. MIGNOLDO, The Darker Side of Western Modernity, Durham, Duke University Press, 2011, xv.

%5 Resolution 1514 (XV) of the UN General Assembly (14 December 1960), UN Doc. A/RES/1514 (1960). See also Art.
1 of the International Covenant on Civil and Political Rights of 16 December 1966, United Nations Treaty Series, Vol.
999, 171; Art. 1 of the International Covenant on Economic, Social and Cultural Rights of 3 January 1976, United Nations
Treaty Series, Vol. 993, 3.

% R.E. HOWARD-HASSMANN and A. P. LOMBARDO, Reparations to Africa, Philadelphia (PA), University of
Pennsylvania Press, 2008, 89.

57 Report of the Special Rapporteur on Contemporary Forms of Racism, Racial Discrimination, Xenophobia and Related
Intolerance (21 August 2019), UN Doc. A/74/321 (2019), 11.

%8 I.W. ZARTMAN, “Europe and Africa: Decolonization or Dependency?”, Foreign Affairs 1976, Vol.,54, No. 2, 325—
343; P. TAOUA, “The Anti-Colonial Archive: France and Africa’s Unfinished Business”, SubStance 2003, Vol. 32, No.
3, 146-164; C.A. BABOU, “Decolonization or National Liberation: Debating the End of British Colonial Rule in Africa”,
The ANNALS of the American Academy of Political and Social Science 2010, Vol. 632, No. 1, 41-54; V. NESIAH,
“German colonialism, reparations and international law”, V8lkerrechtsblog 2022, https://voelkerrechtsblog.org/german-
colonialism-reparations-and-international-law/.

% K. VAN DER SPEETEN, “Reparations for Colonialism: What Does Belgium Owe Its Former Colonies? An
Exploration of the Possible Belgian State Responsibility to Make Reparation for Its Colonial Past with an Assessment of
Different Reparation Forms”, Jura Falconis 2021, Vol. 57, No. 2, 526; J. A. KAMMERER, “Colonialism”, Max Planck
Encyclopedia of Public International Law 2018, https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-
9780199231690-e690?rskey=m089tU&result=1&prd=0OPIL.

89 For more on the ‘colonial matrix’, see W.D. MIGNOLO, “Introduction: Coloniality of power and de-colonial thinking”,
Cultural Studies 2007, Vol. 21, Nos. 2-3, 155-167. Furthermore, on colonialism and international law: A. ANGHIE,
“The evolution of international law: Colonial and postcolonial realities”, Third World Quarterly 2006, Vol. 27, No. 5,
739-753; W.D. MIGNOLO, “The Making and Closing of Eurocentric International Law: The Opening of a Multipolar
World Order”, Comparative Studies of South Asia, Africa and the Middle East 2016, Vol. 36, No. 1, 182-195; I.J.
GASSAMA, “International Law, Colonialism, and the African” in M.S. SHANGUHYIA and T. FALOLA (eds.), The
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Furthermore, interactions between European and African States (and their nationals) continue to be
shaped by this power dynamic.! It thus becomes evident that colonialism is not merely a historical

fact, necessitating a thorough understanding of the impact of this regime and its ongoing effects.

SECTION I1l. COLONIAL HARM SENSU STRICTO AND SENSU LATO
§1. Colonialism vs. Colonial Harm

The discourse on reparations typically centers around the term ‘colonialism’, which is defined by the
Oxford English Dictionary as “the principle, policy, or practice of acquiring full or partial political
control over another country and occupying it with settlers”.®? However, this is too broad a concept
to utilize and does not adequately address the core of this discussion, namely that it is the harm
resulting from colonialism that should be subject to repair. Consequently, this thesis shall use the
term ‘colonial harm’, referring to the multitude of political, economic, and moral damage that
was inflicted on the peoples and nations of Africa.®® The occupation of Africa caused a vast array of
different types of damage, the effects of which can still be felt today in many instances (infra). For
this reason, this thesis infers a conceptual distinction between past harm, ‘colonial harm sensu stricto’,

and present harm, ‘colonial harm sensu lato’.

81. Colonial Harm Sensu Stricto: Past Harm

Past harm refers to the historical injustices that occurred during colonial rule. It can be thought of as
‘colonial harm sensu stricto’ and is to be distinguished from ‘colonial harm sensu lato’, which will

be dealt with in the following title. Exhaustively summarizing all harm inflicted would prove near
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62 Although most definitions are criticized by academics for being overly simplistic and Eurocentric. See H. DIPPEL, “A
Short History of Colonialism”, The European Legacy 2014, Vol. 19, No. 4, 499-500. Imperialism and colonialism are
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impossible, due to the all-encompassing nature of colonialism.®* Nevertheless, a range of forms of
harm can be named. Firstly, the continent was carved up arbitrarily along longitudinal and latitudinal
lines, having no regard of natural borders or ethnic groups whatsoever and in the absence of any
African States at the Berlin Conference.®® The haphazard drawing of these frontiers has led to many
bloody disputes.®® This was not the only way in which colonial regimes caused internal conflict on
the continent. It is generally accepted that the 1994 Rwandan genocide was a direct consequence of
Belgium’s policy that set the Hutu and Tutsi, social groups which had previously lived together
harmoniously, against each other.%” This mass murder is estimated to have resulted in 500.000 to one
million casualties.®® Sadly, this was not at all the only occurrence of genocidal acts on the African
continent. The Herero genocide took place in German South-West Africa, or what is now Namibia,
between 1904 and 1908. As a result of their rebellion, the Herero people were subjected to sexual
slavery, malnutrition, and confinement in concentration camps, where they were forced to labor, and
suffered from dehydration after being deported to the desert. Of the estimated 80,000 Herero people,
about 65,000 passed away as a result.®® The former examples are by no means the only cases of
genocide; these mass Kkillings were part of a larger rationale which WoLFE describes as the ‘logic of

elimination” employed by settler-colonialism.”

6 R.J. HORVATH, “A Definition of Colonialism”, Current Anthropology 1972, Vol. 13, No. 1, 45-57; M. PHEKO,
“Effects of colonialism on Africa's past and present” (Address at AZAPO commemoration of African Liberation Day),
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Secondly, the extensive economic exploitation faced by African nations under colonial rule stands
out as a major past injustice. Colonial powers frequently exercised control over crucial cash
commodities such as cocoa, palm oil, gold, diamonds, rubber and many more.’* This trade dynamic
strongly favored them, creating conditions that were often detrimental for African producers.”® The
effects additionally extended to commerce and infrastructure plans that were deliberately created to
further colonial objectives.” For instance, railways were built from the interior to the coast, giving
priority to the export of resources to Europe and ignoring the need to support regional trade.’
Furthermore, it was not rare for labor to be forced upon the indigenous population, such as the extreme
coercion to extract rubber to which the Congolese people were subjected under King Leopold Il of
Belgium’s rule.” On top of this, local communities repeatedly experienced forced displacement and

dispossession of their ancestral lands, which frequently led to the loss of their means of subsistence.’®

Thirdly, the cultural disruption and social injustice suffered under colonialism must not be forgotten.
Indigenous languages, customs, and civilizations were frequently destroyed, suppressed, or
disrupted.”” The loss of cultural identity and legacy among colonial populations was exacerbated by

the imposition of European attitudes and customs in the name of a “civilization project’.’® Despite a
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certain degree of agency and efforts to maintain precolonial ways of life, the African identity became
more rigid and exclusive under the influence of the colonial administration and the Church.” These
regimes upheld a fundamentally unequal system based on race in favor of the colonizers, placing
them in positions of superiority and subjecting indigenous inhabitants to rules and practices that were

biased against them, leading to persistent societal inequities.®

82. Colonial Harm Sensu Lato: Present Harm

Present harm encompasses the ongoing effects of colonialism, or ‘colonial harm sensu lato’. Each of
the forms of past colonial harm outlined above has repercussions today. Firstly, by erroneously
drawing borders and combining different ethnic groups without taking into account pre-existing
social structures, colonial policies created the conditions for political instability.®* Power struggles
developed as newly established States struggled to resolve internal divides created by colonial
authority.®? Because local dynamics were not taken into account while imposing political systems,
which frequently mirrored European models, the result was weak governance institutions that were
vulnerable to authoritarianism, civil unrest, and coups.®® Many African countries continue to struggle
with corruption, which has its roots in colonial traditions. An enduring culture of bribery, nepotism,

and cronyism was fostered by the exploitative character of colonial administration.®* A mindset of
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personal gain at the expense of the common good was fostered by the systematic plundering of
economic resources.® The stability and advancement of African countries were further weakened by
post-colonial authorities who, having inherited these corrupt practices, continued a cycle of poor

administration and fraud.8®

Secondly, exploitation and a skewed economic structure are hallmarks of colonialism’s economic
legacy in Africa. Without considering the long-term effects on local economies, colonizers took vital
resources.®” Due to this exploitative paradigm, the economies of many countries became reliant on a
limited number of commodities, making them susceptible to changes in the world market.®® Food
insecurity was exacerbated when cash-crop cultivation was imposed, upsetting traditional subsistence
agricultural methods.®® The development of human capital and productive capacities was further
hampered by colonial rulers’ lack of investment in infrastructure and education.®® As a result, many
African countries are still suffering from underdevelopment and are finding it difficult to diversify

their economies and escape the bonds of past economic exploitation.®

Thirdly, racial hierarchies were ingrained throughout the colonial era and continue in numerous forms

to this day.% Discrimination was at the core of European colonialism and the ideology of white
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supremacy was used to justify the enslavement and dehumanization of native populations.®® While
colonialism has been abolished formally, its ongoing racially discriminatory effects have not been
addressed sufficiently.®* Due to the global scale of colonialism, bias towards people of African
descent is prevalent in all countries in many areas of life.®® This phenomenon is referred to as
‘structural discrimination’, a term that indicates the systematic and institutionalized practices, policies
and norms within a society that perpetuate racial inequality and disproportionately disadvantage
certain racial or ethnic groups.®® Next to this, colonial beliefs are still present in international politics
and define today’s world order. Post-World War Il international organizations, including the United
Nations and the International Monetary Fund (IMF), were heavily influenced by the geopolitical
landscape of the period and reflect the influence of former colonial powers in their design.
Eurocentrism is reflected in these institutions, shaping their power structures and decision-making

procedures.®’

SECTION IV. CONCLUSION

Attempting to define colonial harm necessitates digging into a painful chapter of European history
filled with past wrongs of a political, economic and social nature which continue to affect African
nations today. Despite being a major step forward, the decolonization wave in the 20" century did
not completely heal these wounds. The division of colonial harm into harm sensu stricto and sensu
lato highlights the multitude of injustices, from historical crimes like the Herero genocide to
contemporary issues like political unrest and economic dependence. The next chapter sets out how

this vast array of wrongdoings may be addressed by reparations.
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CHAPTER II. TYPOLOGY OF REPARATIONS FOR
COLONIAL HARM

SECTION I. INTRODUCTION

As reparations are a central concept to this thesis, this chapter extensively analyzes the second sub-
question, namely ‘What reparations may be utilized to address colonial harm?’ To answer this
question, this thesis draws inspiration from the pre-existing legal framework on reparations for
victims of gross human rights violations, which was developed in the past century (Section II). It is
argued that these norms may be applied by analogy to the context of colonialism, as it is considered
a human rights violation contemporaneously. Before establishing a typology of reparations applicable
to colonial harm, a methodological sidenote is made in Section I1I, proposing a structural approach
to reparations. Section 1V provides a concrete typology of reparations for colonial harm, which is
divided into five measures, namely restitution, compensation, satisfaction, rehabilitation, and

guarantees of non-repetition. Section V concludes this chapter.

SECTION II. GENERAL FRAMEWORK

Due to the rise of fundamental rights in the 20" century, the traditional approach to reparations of
State responsibility was no longer regarded as providing adequate redress for victims of gross human
rights violations.?® It is within this context that the concept of transitional justice was developed.*®
This discipline describes how society deals with the consequences of grave human rights violations
while prioritizing the satisfaction of the victims.1% It is a field of law that concerns reparations, but
also institutional reform, gender justice, peace processes, sustainable development, prevention, and
much more. 1% For these reasons, it is crucial to apply this doctrine when decolonizing international

law to create a peaceful, just, and inclusive society.%? The concept of transitional justice has gained
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traction within international law in recent years. It has even been recognized by the UN as a principle

fundamental to democracy, rule of law, and human rights.1%

Subsequently, the UN General Assembly aimed to consolidate the best practices of past decades
concerning reparations in 2005 The Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law.'® Herein, it is stated that reparations for victims of
gross violations of international human rights law and serious violations of international humanitarian
law may take the five following forms: restitution, compensation, rehabilitation, satisfaction, and
guarantees of non-repetition.!® These measures largely correspond to the traditional legal regime
surrounding State responsibility, although they are then applied to the context of gross human rights

violations, providing useful guidelines on how these measures may be implemented.

While it may not be adjudicated as such due to the intertemporal bar, colonialism is
contemporaneously considered a gross human rights violation, namely the infringement of people’s
right to sovereignty.®® Additionally, many of the atrocities committed under colonial rule that were

considered justified at the time, are no longer thought to be justified.!%” Even if the intertemporal
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principle prohibits legal persecution, the fundamental ideas and gravity of these brutalities are very
similar to those which constitute the foundations of the framework for gross human rights violations.
By applying these norms per analogiam, the significant and long-lasting effects of colonialism are
recognized. This strategy not only emphasizes the continued applicability of human rights
frameworks but is also a critical first step in promoting responsibility, peacemaking, and substantive
reparations for the profound injuries caused by colonization. How and which of the measures of the
framework on gross human rights violations are relevant and useful to the context of colonial harm

is the subject matter of Section IV.

This thesis utilizes a broad conception of victimhood, referring to any subject (State, person, or
community) that has been affected by colonial harm.1% It draws inspiration from the framework on
State responsibility for wrongful acts, as well the rules concerning reparations for gross human rights
violations to establish a typology of reparations for colonial harm (infra). The regime of State
responsibility focuses on recompensing the injured State, whereas the framework on gross human
rights violations centers around providing remedies for individuals affected by the violations (infra).
These two approaches are combined, as a wide range of injustices - which have affected States as a

whole, their people, and their descendants - are taken into account.'%®

First, the victims of colonial harm sensu stricto are those who suffered historically, i.e. those who
were directly subjected to colonial atrocities (States or individuals). The descendants and

communities who must deal with the effects of the injuries are considered indirect victims.'* Second,
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the victims of colonial harm sensu lato are those contemporaneously dealing with the negative effects
of colonialism. As outlined above, this pertains to the modern-day consequences of colonialism such
as structural racial discrimination and loss of cultural identity. In this sense, there can only be direct
sufferers of colonial harm sensu lato, since all colonized communities may be considered to have this
status. Moreover, the distinction between colonial harm in the strict and broad sense can lead to
certain victims “wearing a double hat”. A descendant of a sufferer of colonial harm may be an indirect
victim of colonial harm sensu stricto and direct victim of colonial harm sensu lato, which could lead
to the need or occurrence of double reparations. Lastly, the concept of the ‘collective victim’ is
extremely useful in the context of colonial harm. As entire communities were affected by colonialism,
it may be more useful to take a group approach.!! This falls under what is known as a ‘structural

approach’, which will be outlined in the following section.

SECTION IIl. STRUCTURAL APPROACH

This thesis aims to address the critique from the perspective of transitional justice that the reparations
discourse focusses excessively on past instances of quantifiable harm (corresponding to colonial harm
sensu stricto), while the harm that was done by colonialism is far more widespread and current than
this.!'? A structural approach to reparations is better suited to this context because it addresses not
only individual acts of injury, but also the broader societal implications of colonialism (colonial harm
sensu lato).**® This method does not imply that measures pertaining to the reparation of colonial harm
sensu stricto ought to be omitted entirely: an effective approach to reparations for colonial harm
should combine both perspectives. This entails acknowledging the underlying causes of past

injustices like colonialism and racial discrimination, as well as their persistent structural impacts.*'4
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The former view has furthermore been endorsed by the UN Special Rapporteur on contemporary
forms of racism in 2019, E. TENDAYI ACHIUME, who highlighted a holistic approach to reparations,
emphasizing the need to address both past wrongs and the ongoing systemic inequalities stemming
from colonialism.™® Addressing this wide range of harm also necessitates a broader approach to the
types of recompense that may be used. One should look beyond the possibility of “paying”
reparations, challenging the current debate which tends to center on monetary compensation.!® How

this may take shape concretely will be the subject of the next section.

SECTION IV. FIVE TYPES OF REPARATIONS

Although public international law has long acknowledged many types of reparations, the language
used in human rights law regarding reparations is rather fragmented. Nonetheless, the victims’ rights
recognized by international law are all similar in essence, albeit not necessarily in wording.*!’ It is
now evident that victims of abuses of human rights are entitled to restitution, compensation,
satisfaction, rehabilitation, and guarantees of non-repetition, which must be used complimentarily in

order to fully atone for the material and moral harm endured due to colonialism.!*®

81. Restitution
A. Definition

Restitution entails that a State must re-establish the situation which existed before the wrongful act
was committed.!® This goes beyond the narrow interpretation of the concept that refers to the material
act of returning objects to their legally or morally rightful owners, which will be elaborated upon
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further below.'? Restitution in general, however, is the preferential form of reparation provided it is
not materially impossible and does not involve a burden out of all proportion to the sought benefit.1?:
Within the context of human rights, it should restore the victim to the original situation before the
gross violations of international human rights law or serious violations of international humanitarian
law occurred.*?? The goal is not only to acknowledge past wrongs but to actively restore the rights,
dignity, and well-being of the affected individuals and communities.1?® Considering the amount of
time that has passed since the independence of the former colonies, not all of the forms of restitution
proposed by the 2005 Basic Principles (such as the restoration of liberty) are practically applicable
for victims of colonial harm.'?* Nevertheless, there are measures that may offer adequate satisfaction
regarding instances of harm inflicted during colonial rule. In the next paragraphs, the regimes
surrounding the restitution of historical objects, personal identity and family ties, and economic

opportunities will be elaborated upon.

B. Restitution of Historical Objects

The matter of the restitution of colonial artifacts has been central to the debate surrounding the
reparation of colonial harm. Many objects of great cultural significance have found their way into
museums and private collections throughout the ages, which is increasingly considered improper in
a postcolonial world order.1?® As described above, the restitution of property is a subcategory of
restitution that consists of the material act of returning objects to their legally or morally rightful

owners.'?8 It is a measure that applies to the context of the atonement for colonial harm sensu stricto,
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121 J. BARKER, “The Different Forms of Reparation: Compensation” in J. CRAWFORD, A. PELLET and S. OLLESON
(eds.), The Law of International State Responsibility, Oxford, Oxford University Press, 2010, (599) 600-601; C. GRAY,
“The Different Forms of Reparation: Restitution” in J. CRAWFORD, A. PELLET and S. OLLESON, The Law of
International State Responsibility, Oxford, Oxford University Press, 2010, (589) 590.

122 Resolution 60/147 of the UN General Assembly (21 March 2006), UN Doc. A/RES/60/147 (2006), para. 19; C.
DROEGE, “The Right to a Remedy and to reparation for gross human rights violations, a practitioners’ guide”,
International Commission of Jurists 2006, 149.

123 M. MCEACHRANE, “Reparations within the UN”, OHCHR 2019, https://www.ohchr.org/sites/default/
files/sDocuments/Issues/Racism/SR/Call/Michael_McEachrane.pdf; “What is Transitional Justice?”, International Center
for Transitional Justice, s.d., https://www.ictj.org/what-transitional-justice.

124 Resolution 60/147 of the UN General Assembly (21 March 2006), UN Doc. A/RES/60/147 (2006), para. 19.

125 3, VAN BEURDEN, Inconvenient Heritage: Colonial Collections and Restitution in the Netherlands and Belgium,
Amsterdam, University Press, 2022, 11-12.

126 T . O’DONNELL, “The Restitution of Holocaust Looted Art and Transitional Justice: The Perfect Storm or the Raft of
the Medusa?” European Journal of International Law 2011, Vol. 22, No. 2; 49-80; T. BESTERMAN, “Crossing the

25



since it entails giving back African heritage to the sovereignty of their rightful owners, be that the

State, individual surviving citizens, or their successors.*?’

It is a very practical way in which States can directly recognize the illegitimacy of the property of
which they had claimed ownership and attempt to make things right, which is ultimately one of the
main goals of transitional justice.'?® Particularly the cases of stolen art and human remains are central
to the academic discourse surrounding restitution, since the presence of cultural relics in European
museums and private collections appears to be perceived as increasingly problematic by the public.'?°
Cultural property restitution is complicated and context-specific, frequently including artifacts that

have acquired additional significance as a result of being displaced.'*

The traditional state-focused approach within international law is increasingly being challenged due
to the growing awareness that museums serve as vital intermediaries, by exposing the ways in which
former colonists associate their identity with stolen art. *3! Some academics argue that museums are
political institutions by nature, reflecting unequal power dynamics in international relations.'32 There
are norms dealing with the issue of plundering and restitution today, such as the 1970 UNESCO
Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of

Ownership of Cultural Property and the 1995 UNIDROIT Convention on Stolen or Illegally Exported
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Cultural Objects.**® However, similar to other norms that may be applied for the reparation of colonial
harm, they cannot be applied retroactively resulting in claims based on goodwill and postcolonial

justice, rather than multilateral international law.*%*

C. Restitution of Personal Identity and Family Ties

Seeing as colonialism often deeply disrupted and had lasting effects on the colonized people’s private
and family lives, measures that aim to restore the enjoyment of human rights such as identity, family
life, and citizenship may also be in order.'® Firstly, States can aim to repair the individual violations
of these rights (colonial harm sensu stricto, for instance by restoring citizenship rights that were
wrongfully taken away or bringing families that were separated due to forced displacements back
together.13® Secondly, one may think of measures aimed at repairing colonial harm sensu lato geared
towards the later African generations or African diaspora such as community building measures or
cultural preservation programs.®®” However, these are more a matter of rehabilitation and will be

discussed under paragraph four.

D. Restitution of Economic Opportunities

To restore the deep economic disruption that colonial ventures caused on the African continent, States
must also consider reparatory measures of a more commercial or financial nature.**® Concerning
colonial harm sensu stricto, one could think of the restitution of natural resources and mining sites to
their rightful owners as a more direct form of repairing colonial harm sensu stricto.'*® However, this

first category will not be examined further in this thesis, as the land redistribution that occurred across
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the African continent during its decolonization was an extremely varied and large-scale project,

constituting an entire field of study in itself.14°

Measures aimed towards colonial harm sensu lato include developing economic opportunities, job
training programs and efforts strengthening impacted groups in the workforce.*! These methods of
economic strengthening fall under the concept of development aid, which is defined as aid expended
in a manner that is anticipated to promote development, whether achieved through economic growth
or other means.’*? Development aid (also referred to as development cooperation, foreign aid,
economic assistance, etc.) may be bilateral or multilateral, and governmental or private (though this
study is limited to governmental aid).2** As a concept, this form of assistance sits between restitution,
compensation, and rehabilitation, due to the wide variety of forms it can take, ranging from financial
assistance to sending food, building schools, setting up job programs, providing medical aid, etc.!4*
For this reason, development aid is also an umbrella term for various forms of rehabilitative services

that may be provided (infra).

While set up with (arguably) good intentions, development aid is viewed by some as a highly
questionable practice.*> Even described as a “continuation of colonialism by other means”, it has

been criticized as contaminated by white saviorism and ineffective at combatting poverty.'4°
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Although bordering on financial compensation, cash transfers are evaluated more positively, as they
provide more agency to the African administrations.’*” The main distinction between the two
categories at hand is that compensation pertains to assessable damage (infra), whereas financial aid

can be used for a range of measures that facilitate economic development.

§2. Compensation
A. Definition

Compensation covers any financially assessable damage including loss of profits insofar as it is
established, to the extent that the injury cannot be made good by restitution.'*® Within the context of
repairing colonial harm, it should be categorized as all monetary forms of recompense, save for the
more complex matter of development aid (supra).!*® Compensation should be provided for the
assessable damage as appropriate and proportional to the gravity of the violation and the
circumstances of each case.™ Practical obstacles such as the widespread scale of the injuries and the
amount of time that has passed make the financial compensation of colonial harm a highly contentious
subject, since, for one, quantifying the amount that ought to be paid is not straightforward.'>
Nonetheless, numerous practically applicable examples of reparatory measures exist, provided the
will of the colonizing State and the injured parties to execute them. The next paragraphs will further

delve into the compensation of individual harm and symbolic compensation.

B. Compensation of Colonial Harm Sensu Stricto

Due to the requirement that injuries need to be financially assessable in order to be made good by
compensation, the following proposed measures are all related to colonial harm sensu stricto. As for

which damage should be recompensed, the 2005 Basic Principles suggest the indemnification of

147 J. SHAPIRO, “The impact of recipient choice on aid effectiveness”, World Development 2019, Vol. 116, 137-149; S.
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2019, https://www.the-low-countries.com/article/our-colonial-past-should-make-us-more-aware-of-modern-forms-of-
slavery.
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physical or mental harm; lost opportunities, including employment, education and social benefits;
material damages and loss of earnings, including loss of earning potential; moral damage; and the
costs required for legal or expert assistance, medicine and medical services, and psychological and
social services.’™? This is essentially an exercise in applying traditional tort law - where the
responsible party must pay damages to the injured party - to the case of colonial harm.>® While it is
impossible to atone for all the harm that colonial regimes have caused in this way (as outlined in the
introduction), a State making this gesture can have a strong symbolic effect, as will become apparent

when individual examples such as the Mau Mau and Herero cases are analyzed below.*%*

Without claiming to be an exhaustive list, one could firstly think of compensating those still alive
contemporaneously who were tortured or subjected to other forms of violence during imperial rule for
their rehabilitative services such as medical costs and psychological assistance.’™®® Secondly,
recompensing opportunities lost due to colonial rule such as employment, education, and social
benefits due discriminatory practices at the time may offer some satisfaction.*®® Thirdly, the loss of
earning potential that individuals or communities that experienced property loss, economic
exploitation, or decreased earning capacity may be subject to compensation, though it is again a thin
line dividing this category and the development aid previously associated with restitution.’>” Lastly,

the compensation of moral damage is another valuable but complex angle. While it undoubtedly falls
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under the category of colonial harm sensu stricto, as many people could claim to have endured moral
suffering due to colonialism, the ongoing effects of colonial regimes likewise produce a multitude of
injuries contemporarily (colonial harm sensu lato).*>® However, the harm resulting from this second

159

category is far less straightforward to quantify financially.*> It may hence be more suitable to apply

a structural approach in the form of symbolic compensation.°

C. Compensation of Colonial Harm Sensu Lato: Symbolic Compensation

In light of the above-mentioned practical difficulties such as the widespread scale of the damage and
the continuing passage of time, symbolic compensation might be a more tenable course of action.
One could argue that the symbolic nature of the action and the abandoning of the criterium of
assessability make it lean towards the category of satisfaction (infra). However, the emphasis on the
financial aspect of the reparation makes it more fit to be categorized as compensation. Symbolic
compensation seeks to promote progressive reconciliation rather than expecting the complete
rectification or restoration of the harm inflicted by colonialism and viewing the matter as resolved,

which makes it a measure better suited for the reparation of colonial harm sensu lato.!5! Most

158 Although victims of colonial harm sensu stricto would likely mostly be descendants of those affected due to the amount
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importantly, the symbolic gesture of granting recompense signals that the former colonial power
values rectification, which can be considered the first step.162

However, awarding a flat rate or symbolic amount still does not entirely relieve the quantification
issue; it remains unclear how such large-scale damage can be expressed in money.'®® Nonetheless,
current African debt and the state of the economy have been proposed as guidelines for the
measurement.'®* Alternatively, more emphasis can be put on the symbolic aspect rather than the
financial aspect: with respect to what Britain should pay to India, S. THAROOR proposed the sum of
one pound per year payable for 200 years of imperial rule.'®® Moreover, the question of who precisely
should receive the compensation constitutes another practical obstacle. There is no clear criterion to
define whether it should be the injured (successor)-State, NGOs, the African people, or others.1% As
a result, it is difficult to realize symbolic compensation because Western States don't appear very

eager to investigate this issue and they typically tend to struggle to garner enough political support.*6’

§3. Satisfaction
A. Definition

Satisfaction constitutes the last of the three forms of reparation provided for by the lex generalis
codified in the Articles on State Responsibility (ASR).1% This measure aims to restore a person’s
sense of dignity, mental wellbeing, and reputation.’®® Article 37 clarifies that it is viewed as an

ancillary means of reparation within the doctrine of State responsibility, only to be used when
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restitution and compensation are not possible or do not suffice.!”® According to the ILC one must
think of injuries that are non-material or non-financially assessable in this respect, which is often the

case for colonial harm (supra).}’*

Satisfaction may consist of an acknowledgement of the breach, an expression of regret, a formal
apology or another appropriate modality, insofar as it is not out of proportion to the injury or
humiliating to the responsible State.!’”? Following paragraphs will further outline the measures
proposed by the 2005 Basic Principles that are applicable to the context of colonial harm: the public
apology, commemorations and tributes, truth commissions, educational programs, and cessation.
Searching for the whereabouts of the disappeared will not be included in the list due to lack of
practical applicability in light of the time that has passed since the historical facts, idem for judicial
and administrative decisions against the persons liable, due to the alleged impossibility of establishing

legal responsibility set out above.'’

B. Public Apology

The public apology is a speech act intended to express remorse for the suffering that past colonizers
inflicted during their rule.X™ It is a way of addressing past (and potentially current) colonial harm,
which, in principle, requires the acknowledgement of the historical facts or violations, a promise of
non-repetition towards the future, and the acceptance of responsibility by the head of State of the

colonizer.X™ This last element is politically controversial due to the belief that this may open the
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floodgates to legal claims for reparations through financial compensation.t’® This concern, however,
lacks merit from the perspective of international State responsibility, as a formal apology is not a
condition for its establishment.!’” Nonetheless, a public apology can serve many purposes such as the
acknowledgement of the pain inflicted upon of victims of gross human rights violations, the
amendment of the relations between the former colonizer and their colonies, and the confirmation of
the respect for international law.1’® Although regarded as a supplementary method of reparation by
the ASR, a carefully considered and genuine apology can have a strong symbolic effect and be a

useful means of reconciliation in the pursuit of transitional justice.!’®

C. Public Commemorations

Public commemorations constitute the first means of satisfaction in the list of “other appropriate
modalities” to repair colonial harm.'® They may provide victims with some sense of closure, which
is especially crucial in situations when there have been long-standing abuses of the rights of groups
or large numbers of people who are often not identifiable individually, such as is the case for
colonialism.*! In these situations, public remembrance has symbolic meaning and serves as a form
of reparation for both the present and the future generations. This goes beyond the right to truth of
individual victims or closely related persons: the right to know is also a collective right, drawing upon
history to prevent violations from recurring in the future. Its corollary is the “duty to remember”,

which the State must assume in order to keep revisionism and negationism at bay.82
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Public commemorations such as the constructing of monuments or the renaming of streets have the
advantage of being more persistently apparent, so that they may contribute to ensuring that future
generations remain aware of the historical injustices that were committed under European colonial
rule.’® Whereas these measures are traditionally not part of the sanctions repertoire of the European
human rights framework, the Inter-American Court of Human Rights has interestingly previously
sanctioned commemorative measures to atone for human rights violations on behalf of the American
States in question, such as the naming of a street and an educational center after the victims, or the

dedication of a public monument to the sufferers of the injuries.'8

Another contentious topic in the discourse on satisfaction is how colonial statues should be dealt with
today.!®® The debate appears to be divided into two schools: those who believe the statues should be
completely erased from public spaces, and those who think they should be recontextualized by adding
an informational plaque or relocating them to a museum.*®® While the arguments “pro-erasure’ (such
as paying respect to the victims) certainly have some merit, monuments have an ability to express
collective memory and thus contribute to the fight against historical negationism, rendering the
arguments ‘pro-recontextualization’ more convincing.'®’ Nonetheless, both practices are utilized by
European States as will be set out below in Chapter I1l. While commemorations may take a range of
forms, this chapter will limit itself to the removal and erection of colonial statues, as well as the
renaming of streets or other public places, so it may give an accurate overview of initiatives regarding

this topic.
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D. Truth Commissions

Closely related are efforts to verify the facts of colonial legacies and publicly disclose this truth, in
particular the installation of a parliamentary truth commission.'® Numerous national and
international legal instruments recognize the right to know the truth regarding gross human rights
violations as a separate and independent right.!®® The right to truth extends to all persons and
communities affected, in an effort to provide everyone impacted by human rights abuses a full picture
of what happened, why it happened, and who was accountable.*® Truth commissions are ad hoc
bodies that are sanctioned by a State to gather data on historical facts and human rights abuses.!®!
They provide victims with a forum to tell their tales and work to produce an extensive report that
offers suggestions for reconciliation.'®? Professionals from a variety of fields, including academia,
healthcare and human rights law, make up these committees.'®® Truth commissions are primarily
intended to provide an authentic historical record of a nation in order to keep historical events from
being forgotten or misrepresented.'®* Additionally, they play the vital function of accepting the truth,

as nations acknowledge past wrongs and confess harm done.'% Truth commissions do, however, have
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several drawbacks, chief among them being that governments frequently neglect to put their
recommendations into practice.!® A government's readiness to act, which is frequently affected by
civil society organizations, determines the true impact of truth commissions.*®” Furthermore,
presenting the truth might be difficult and contradictory, exposing nuances of uncertainty in the

past.1%

E. Educational Programs

Satisfaction can also involve raising awareness of colonial harm in educational material at different
levels by putting in place programs to guarantee that curricula accurately depict historical
violations.!®® The development of decolonized educational programs is a measure that relates to both
colonial harm sensu stricto and sensu lato. On the one hand it is meant to pay tribute to the victims
of colonialism by passing on the truth to later generations.?°® On the other, it can contribute towards
preventing further injustices, since education is considered crucial for preventing and combatting
racism, xenophobia, and related intolerance.?’? Decolonizing national curriculums, starting, for
instance, through history lessons in secondary school that focus on marginalized or erased
perspectives and histories, should be a primary concern for schools.?’? Through prioritizing this
knowledge, educational systems possess the potential to affirm and strengthen historically
marginalized groups.2®® In order to confront persistent systems of privilege and prejudice, educational
institutions should actively participate in anti-racist and decolonial activities that promote critical

thinking and cultural sensitivity.?%*
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F. Cessation

Cessation is a means of repairing colonial harm sensu stricto, which consists of effective measures
aimed at the ending of continuing violations.?® It is sometimes categorized as a stand-alone means
of reparation separate from satisfaction in the literature on gross human rights violations.2%® N.
WITTMAN proposes an activist approach to the topic of cessation in her article Reparations—Legally
Justified and Sine qua non for Global Justice, Peace and Security, namely that postcolonial societies
that were integrated into their colonial States should seek independence, as this would pose an end to
the Western powers' exploitation of Africans through the systems that were brutally reinforced by
colonialism.?%” The reality is, however, contemporaneously more complex than this, as some

territories have willingly stayed part of the colonizer State after other countries’ independence (infra).

84. Rehabilitation
A. Definition

Rehabilitation is a comprehensive process that aims to return the sufferers of colonial harm to a
condition of social, psychological, and physical well-being.2%® It is a well-recognized form of
reparation within international human rights law, illustrated for instance by Article 39 of the
Convention against Torture and Article 14 of the Convention on the Rights of the Child both
emphasizing how crucial it is to provide victims of abuse with means of comprehensive rehabilitation,
in addition to financial compensation.??® Rehabilitation serves to acknowledge the disruptions and
social inequalities caused by colonization, by promoting initiatives to serve the general well-being of

victims of colonial harm.?*® Concretely, the measures can be divided into medical and psychological
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care as well as legal and social services.?!* While States usually group these measures under the
umbrella term of ‘development aid’, it is worthwhile upholding the conceptual distinction between
the various reparations provided for in the 2005 Basic Principles, in order to be concise and clarify

which instances of colonial harm reparations are justified for.

B. Medical Aid

Given the widespread and long-lasting consequences of colonialism on African societies’ health, it is
crucial that medical aid be provided as a form of rehabilitation.?!? This may apply to colonial harm
in the strict sense. Medical care is essential for treating physical conditions and illnesses that may
have been brought on by or made worse by colonial neglect and exploitation.?** Traditional farming
methods were frequently disturbed by colonial policies such as land seizures and forced relocations,
which resulted in food scarcity and malnutrition among colonized populations.?** Furthermore,
colonial occupation exacerbated the spread of infectious diseases such as malaria by exploiting
indigenous populations, changing land usage, providing limited health care, etc, but also brought new
illnesses from Europe such as smallpox.?'® Moreover, exploitative practices frequently led to
environmental deterioration, including pollution, deforestation, and contaminated water supplies,
which in turn caused health issues like exposure to harmful substances, waterborne infections, and
respiratory ailments.?!® However, one must note that not many of the original victims of these

atrocities may be compensated due to the time that has elapsed since.

Nonetheless, the above-mentioned repercussions are not solely historical. Seeing as they continue to

have an impact on people and communities, rehabilitation is a reparatory measure that is of utmost
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relevance to colonial harm sensu lato as well. Many health disasters such food scarcity, infectious
disease outbreaks and environmental disasters that the people of the African continent endure, have
their roots in settler colonialism.?'” In post-colonial cultures, the adoption of Westernized foods and
lifestyles enforced by colonizers has led to the rise of chronic illnesses such as diabetes, hypertension,
and cardiovascular disorders.?*® Offering these rehabilitative medical services is a way that the former
colonizers can take responsibility for the harm caused.

C. Psychological Care

People who have been colonized often suffer severe psychological wounds, which can result in a
severe sense of inferiority, loss of dignity, and cultural disruption.?!® Psychological care can be a
useful tool in order to navigate these feelings, keeping in mind an anthropological sidenote, namely
that therapy is highly culturally sensitive practice, which cannot necessarily be transplanted into
African societies.?? For the same reasons as above relating to medical care, mental health services
can be useful to address colonial harm both in the strict and broad sense given the high prevalence of
mental health disorders among colonized populations as a result of historical and intergenerational

trauma.??! The psychological effects of colonization, such as discrimination and loss of cultural
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identity can lead to depression and other mental health disorders, which may be relieved by

psychological counseling.??

D. Legal aid

Rehabilitation may also consist of legal aid in the form of providing free counseling for victimized
groups.??® The rehabilitation of colonial harm in the strict sense refers to righting legal errors from
the past such as clearing criminal records and overturning erroneous convictions, which is once more
difficult to implement in practice due to the time passed.??* Concerning colonial harm sensu lato
however, legal aid can consist of international NGOs aiding and promoting the access to justice and
the defense of human rights.?® This may be a valid way for ex-colonizers to atone for the political
and judicial destabilization that was caused in Africa, although this is a questionable practice from an
anthropological point of view, in light of the debate surrounding the universality of human rights
which questions the general applicability of certain liberal Western conceptions of values such as

gender equality and children’s rights.?®

E. Social Services

Social services attempt to remedy both past and present colonial harm as they attempt to restore
various aspects of African society that were disrupted due to colonial interference.??” Without
constituting an exhaustive list, a first example concerns community support programs, such as
opening community centers or cultural events, which may reinforce community ties within

populations that were disrupted due to colonialism.??® Second, housing and infrastructural aid, which
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helps provide affordable accommodation and improve infrastructure, can advance living conditions
and promote community welfare.??° Third, initiatives to uphold and revive indigenous languages,
customs and cultural practices may serve the purpose of rehabilitation.?° Lastly, facilitating dialogue,
in particular between ex-colonizers and colonies, but also between social groups that were driven
apart due to colonialism, can assist in the reconciliation of these historical injustices and promote

healing.?3!

85. Guarantees of Non-Repetition
A. Definition

In the broader context of gross human rights violations, guarantees of non-repetition (GNR), or
guarantees of non-recurrence, are concepts that help to ensure states do not revert back into conflict.23
They consist of a variety of laws, processes, statements, and deeds that are taken up (mostly) by a
State to resolve past democracy and human rights problems that have caused the issue.?®® GNR is
another example of the fragmented framework of reparations. In DROGUE’s The Right to a Remedy
and to reparation for gross human rights violations, a practitioners’ guide, it is not listed as a form
of reparation and categorized separately with cessation (which was listed above as a measure of
satisfaction, in accordance with the traditional divide that the regime on State responsibility
makes).?** However, in this work, the classification of the more authoritative source of the UN 2005
Basic Principles will be followed and GNR will be regarded as a separate category of reparations.
Applied to the context of colonial harm, GNR broadly may be divided into four categories: the duty
to adopt legislative measures to prevent further violations; the protection of vulnerable groups; human
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rights training; and measures relating to the civilian control over military and security forces (which
will not be discussed further to their limited applicability to the context of colonial harm).?%

B. Legislative Measures

Lawmaking is a vital first step toward stopping violations from happening again, especially when it
comes to addressing the long-lasting effects of colonialism.?®® The responsibility to adopt legislative
reforms in response to gross human rights violations is well established in international law. It has
become a standard practice that international human rights courts and committees which find a
violation of human rights law request the State to amend its legislation to offer appropriate protection
towards the future.?*” Moreover, this principle was underlined by the Human Rights Committee in
General Comment No 31 on Article 2.2%® To prevent future imperialistic exploitation, States should
adopt strong national safeguards to protect the autonomy and sovereignty of all people. It can be
argued that national safeguards are redundant, as the principle of self-determination is already widely
regarded as a rule of jus cogens, meaning it is so vital that it binds all States and does not allow any
deviations.?*® However, reparations do not only serve a legal function; they are also symbolic.?4°

Writing the principle of self-determination (or its counterpart non-intervention on foreign territory)
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Series, Vol. 993, 3; ICJ 30 June 1995, East Timor Case (Portugal/Australia), 1.C.J. Rep. 1995, 9; ICJ 9 July 2004, Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 1.C.J. Rep. 2004,
136; M.W. JANIS, “The Nature of Jus Cogens”, Conn. J. Int’l L. 1988, Vol. 3, No. 2, 359-363; Study of the Special
Rapporteur on the Right of Peoples to Self-determination (20 June 1978); UN Doc. E/CN.4/Sub.2/405 (1978), para. 75;
M. DU PLESSIS, F. EL-AJOU, V. KATTAN, M. KEARNEY, J. REYNOLDS, R. ROSENBERG, I. SCOBBIE and V.
TILLEY, “Occupation, colonialism, apartheid? A re-assessment of Israel’s practices in the occupied Palestinian territories
under international law”, 2009, https://www.alhag.org/cached_uploads/download/alhaq_files/images/stories
/PDF/lainScobbie.pdf, 2; M. SAUL, “The Normative Status of Self-Determination in International Law: A Formula for
Uncertainty in the Scope and Content of the Right?”, Human Rights Law Review 2011, Vol. 11, No. 4, (609) 625; “Self-
determination”, LLI, s.d., https://www.law.cornell.edu/wex/self_determination_(international_law)#:~:text=Self%?2
Ddetermination%?20denotes%20the%20legal,a%20number%200f%20international%20treaties.

20 R.A. GREELEY, M.R. ORWICZ, J.L. FALCONI, A.M. REYES, F.J. ROSENBERG and L.J. LAPLANTE,
“Repairing Symbolic Reparations: Assessing the Effectiveness of Memorialization in the Inter-American System of
Human Rights”, International Journal of Transitional Justice 2020, Vol. 14, No. 1, 165-192.
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into the constitution, for instance, is the highest form of legal protection that a State can offer and a

strong symbolic commitment towards the future.

C. Protection of Vulnerable Groups: Human Rights Safeguarding

The general framework on the reparations of gross human rights violations only speaks of the
protection of vulnerable groups, such as medical professionals or journalists and providing human
rights training for police and military forces.?*! While these measures are less relevant to the context
of this thesis when interpreted literally, an important parallel regarding the reparation of colonial harm
can be distinguished when combining them. The protection of vulnerable groups can serve as a crucial
safeguard against the repetition of colonial harm, particularly in the case of the African diaspora in
Europe, who can be seen as vulnerable groups in ex-colonizer states due to the racial inferiorization
of these people perpetuated by colonialism and international law.?*> By supporting the empowerment
of these groups, a safeguard can be built against the continuation of discriminatory practices as well
as the potential resurrection of racist ideologies, which have been shown to be a necessary condition
for the success of imperialism, as racist beliefs were used to justify European colonialism.?*® In other
words, safeguarding national minority group rights and prospects not only atones for historical
injustices, but also can also inhibit the normalization of discriminatory behaviors that could pave the
way for new colonialist endeavors. Concretely, these measures would consist of legal protections,
such as the enactment of anti-discrimination laws and their enforcement by installing adequate

monitoring mechanisms.?*

SECTION V. CONCLUSION

Contrasting the traditional approaches towards reparations that focus on the monetary compensation
of quantifiable harm, this thesis proposes a structural approach. The pursuit of reparations for colonial
harm requires such a structural approach, as it can recognize the complexity and ongoing impact of
the historical injustices involved. This chapter has proposed a structure that encompasses the
following five categories of reparations. First, restitution entails the restoration of rights, dignity, and

241 C. DROEGE, “The Right to a Remedy and to reparation for gross human rights violations, a practitioners’ guide”,
International Commission of Jurists 2006, 103-105.

242 Report of the Special Rapporteur on Contemporary Forms of Racism, Racial Discrimination, Xenophobia and Related
Intolerance (21 August 2019), UN Doc. A/74/321 (2019), para. 18; A. QUIJANO AND M. ENNIS, “Coloniality of power,
Eurocentrism and Latin America”, Nepantla: Views from South 2000, Vol. 1, No. 3, 533-535; A. ANGHIE, Imperialism,
Sovereignty and the Making of International Law, Cambridge, Cambridge University Press, 2005.

243 HRC Report on Global Extractivism and Racial Equality (14 May 2019), UN Doc. A/HRC/41/54 (2019), para. 25.
24 Human rights protection will constitute the focus of the corresponding section in Chapter 11, although this approach
ought to be complemented by a range of other measures to be effective, such as promoting awareness and political
representation.
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well-being of victimized people and groups by returning historical objects, rectifying identity and
family rights, and mending economic disparities resulting from colonial exploitation. Second,
compensation should acknowledge both guantifiable and unquantifiable harms by offering financial
recompense. Third, satisfaction aims to restore dignity and reputation, particularly when restitution
and compensation are not viable, through public apologies, commemorations, truth commissions,
educational programs, and cessation measures. Fourth, rehabilitation efforts involve medical aid,
psychological care, legal assistance, and social services to aid the well-being of individuals and
communities affected by colonial legacies. Fifth, guarantees of non-repetition, through legislative
reforms and human rights safeguarding, aim to ensure that the errors of the past do not reoccur. The

next chapter will examine how European States have put these reparative measures into effect.
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CHAPTER Ill. EUROPEAN CONDUCT CONCERNING
REPARATIONS FOR COLONIAL HARM

SECTION I. INTRODUCTION

Chapter I11 aims to provide an answer to the sub-question ‘What initiatives to provide reparations for
colonial harm have taken place in Europe?’ As set out in the methodology, initiatives subsume all
manner of conducts, from diplomatic, executive, legislative, and administrative acts, to decisions of
national courts, taken into consideration without any form of hierarchy.?*® In Section Il, the analysis
of the five forms of reparations (restitution, compensation, satisfaction, rehabilitation, and guarantees
of non-repetition) made in the previous chapter will be resumed, with a systematic review of the
practical applications of the central five measures per relevant State, namely Belgium, France,

Germany, Italy, Portugal, and the UK. Section Il concludes this chapter.

SECTION II. FIVE TYPES OF REPARATIONS IN PRACTICE
81. Restitution

As described earlier, restitution entails the restoration of the situation that existed before colonial
interference to the fullest extent possible.?*® This may firstly consist of the return of cultural property
to their rightful owners, such as African heritage objects or human remains to their sovereign states.
Secondly, restitution may also involve restoring personal identity and family ties, such as citizenship
rights and reunifying separated relatives. Thirdly, it may concern addressing economic disruption via
programs such as development aid.

245 Draft Conclusions on Identification of Customary International Law, in Report of the International Law Commission
on the Work of Its Seventieth Session (30 April-1 June and 2 July-10 August 2018), UN Doc. A/73/10 (2018), Conclusion
6, para. 2; F.L. BORDIN, “Reflections of Customary International Law: The Authority of Codification Conventions and
ILC Draft Articles in International Law”, The International and Comparative Law Quarterly 2014, Vol. 63, No. 3, 535—
567.

246 Article 35 ASR; Resolution 60/147 of the UN General Assembly (21 March 2006), UN Doc. A/RES/60/147 (2006),
para. 19; J. BARKER, “The Different Forms of Reparation: Compensation” in J. CRAWFORD, A. PELLET and S.
OLLESON (eds.), The Law of International State Responsibility, Oxford, Oxford University Press, 2010, (599) 600-601;
T. O’ DONNELL, “The Restitution of Holocaust Looted Art and Transitional Justice: The Perfect Storm or the Raft of
the Medusa?” European Journal of International Law 2011, Vol. 22, No. 2; 49-80; T. BESTERMAN, “Crossing the
Line: Restitution and Cultural Equity” in L. TYTHACOTT and K. ARVANITIS (eds.), Museums and Restitution: New
Practices, New Approaches, s.l., Routledge, 2014, 19-36; B. GAUDENZI and A. SWENSON, “Looted Art and
Restitution in the Twentieth Century: Towards a Global Perspective” Journal of Contemporary History 2017, Vol. 52,
No. 3, 491-518; F. BOEHME, “Normative Expectations and the Colonial Past: Apologies and Art Restitution to Former
Colonies in France and Germany”, Global Studies Quarterly 2022, VVol. 2, No. 4, 1-2.
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A. Restitution of Historical Objects
1. Belgium

Belgium saw a considerable shift in its approach to cultural property restoration toward
decolonization in recent years. The debate mainly centers on the collection of the Royal Museum for
Central Africa (“AfricaMuseum”) in Tervuren, Belgium.?*’ One notable endeavor is the PROCHE
project, which is a federal science policy program implemented by the AfricaMuseum that
investigates the origins of its Congolese collections.?* In June 2021, the federal government of
Belgium issued a decision to declare items at the AfricaMuseum, which were known to have been
plundered, to be the rightful property of the Democratic Republic of the Congo (DRC).?*° Belgium’s
Restitution Bill of July 3™ 2022 marked a significant step in international colonial collection
returns.?® Although it has been in force for two years, this framework has not led to any restitutions
in practice.?>! However, there are two recent symbolic gestures worth mentioning. First, the National
Museum of Kinshasa received a Kakuungu mask of the Suku tribe on indefinite loan from the
AfricaMuseum during King Philip's visit to Congo in June 2022. That transfer was the symbolic start
of a process by which 84,000 inventoried objects should eventually return to their countries of
origin.?®? Second, the tooth of Patrice Lumumba, a Congolese leader who was assassinated due to
Belgian political influence, was ceremoniously returned to his descendants in 2022, 61 years after his

murder.253

247 The museum can be considered a State institution as it a federal scientific institute under the authority of the Secretary
of State for Federal Science Policy. See “Mission, ethics and organisation”, AfricaMuseum, s.d.,
https://www.africamuseum.be/en/about_us/mission_organisation.

248 PROCHE is an acronym for ‘PROvenance Research on the Ethnographic Collection - Herkomstonderzoek op
de Ethografische collectie’. See “Provenance Research Project”, AfricaMuseum, s.d., https://www.africamuseum.be/en/
discover/project_proche.

249 ], BEURDEN, Inconvenient Heritage: Colonial Collections and Restitution in the Netherlands and Belgium,
Amsterdam, University Press, 2022, 12.

20 Bill of 3 July 2022 Recognizing the Alienability of Goods Linked to the Belgian State’s Colonial Past and Determining
a Legal Framework for Their Restitution and Return, Moniteur Belge 28 September 2022, 70.607. This bill sets a
precedent as the first legal framework for large-scale restitutions. However, its narrow scope excludes items such as
archives and human remains. Initially stringent, it was diluted to give the government broad negotiation freedom, making
future restitutions largely dependent on individual bilateral terms. See B. ZOURLI, “Restitution of historical objects
between DR-Congo and Belgium: beyond symbols, the need for lasting cooperation”, Equal Times 2023,
https://www.equaltimes.org/restitution-of-historical-objects.

21 B, DEMARSIN and M.-S. DE CLIPPELE, “Pioneering Belgium: Parliamentary Legislation on the Restitution of
Colonial Collections”, Santander Art and Culture Law Review 2022, 2, . 8 While the framework is mentioned on the
AfricaMuseum’s website, no examples of bilateral agreements applying these rules can be found today. See “Restitution”,
AfricaMuseum, s.d., https://www.africamuseum.be/en/about_us/restitution.

22 “Directeur AfricaMuseum in Congo om teruggave museumstukken te bespreken”, De Standaard 2023,
https://www.standaard.be/cnt/dmf20230922_95363765.

253 M. DE MOOR, “Premier De Croo biedt excuses aan voor moord op Lumumba: ‘Niet normaal dat dit nooit opgehelderd
werd’”, De Standaard 2022, https://www.standaard.be/cnt/dmf20220620_92877796.
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2. France

France's stance on the return of cultural goods has altered considerably in recent years, most notably
since President Macron's 2017 address in Ouagadougou, in which he pledged to restore African
artifacts within five years.?* In 2018, experts Bénédicte Savoy and Felwine Sarr delivered a report
entitled The Restitution of African Cultural Heritage (also known as the Sarr-Savoy Report), which
provided guidelines for restitution based on historical contexts and principles, eventually leading to
a formal legal framework.?> Following the report’s release, President Macron issued a statement
reaffirming his commitment to facilitating both immediate and lasting restitution.?® This was
regarded as a major shift in French policy toward African heritage, recognizing the need to address
the legacy of colonialism.?>” On December 24, 2020, the National Assembly passed the Act on the
Return of Cultural Property to the Republic of Benin and Senegal.?>® While an official policy on
restitution was proclaimed, little progress has been achieved. There have been cases of restitution,
such as the as the return of 24 skulls to Algeria.?*® However, France did not take action on the 26
Benin items (mandated by the 2020 Act) until October 2021. The instances where returns were made

effectively are isolated examples at present.?°

24 “Discours d’Emmanuel Macron a ’université de Ouagadougou”, Elysée 2017, https://www.elysee.fr/emmanuel-
macron/2017/11/28/discours-demmanuel-macron-a-luniversite-de-ouagadougou.

25 F, SARR and B. SAVOY, The Restitution of African Cultural Heritage. Toward a New Relational Ethics, 2018,
https://web.archive.org/web/20190328181703/http://restitutionreport2018.com/sarr_savoy_en.pdf.; C. LABADIE,
“Decolonizing collections: A legal perspective on the restitution of cultural artifacts”, ICOFOM Study Series 2021, Vol.
49, No. 2, 134.

256 «Remise du rapport Savoy/Sarr sur la restitution du patrimoine africain”, Elysée 2018, https://www.elysee.fr
/emmanuel-macron/2018/11/23/remise-du-rapport-savoy-sarr-sur-la-restitution-du-patrimoine-africain.

257 J. PAQUETTE, “France and the restitution of cultural goods: the Sarr-Savoy report and its reception”, Cultural Trends
2020, Vol. 29, No. 4, 302-316.

28 Bill of 24 December 2020 on the return of cultural property to the Republic of Benin and the Republic of Senegal,
Journal Officiel de la République Francaise 26 December 2020, n° 0312. France agreed in this bill to transfer ownership
of the 26 Benin artifacts that had been placed under the care of the Quai Branly-Jacques Chirac Museum. Additionally,
this law required the return of EI Hadj Omar Tall's sword to the Republic of Senegal. On November 5, 2020, France and
the Republic of Madagascar also signed a deposit agreement in response to the latter's official request for the return of
the crown-shaped ornament from the dome of the dais of the last Malagasy queen, Ranavalona I1l. See “Return of cultural
goods”, France Diplomacy - Ministry for Europe and Foreign Affairs, s.d., https://www.diplomatie.gouv.fr/en/country-
files/africa/cultural-exchanges/return-of-cultural-goods/; M. MURPHY and B. TILLIER, “Ethique et politique de la
restitution des biens culturels a I’ Afrique: les enjeux d’une polémique”, Sociétés & représentations 2019, Vol. 48, No. 2,
257-270.

2% C. MEHEUT, “France Returned 24 Skulls to Algeria. They Weren’t What They Seemed”, The New York Times 2022,
https://www.nytimes.com/2022/10/17/world/europe/france-algeria-restitution-skulls.html.

260 F, BOEHME, “Normative Expectations and the Colonial Past: Apologies and Art Restitution to Former Colonies in
France and Germany”, Global Studies Quarterly 2022, Vol. 2, No. 4, 5-6.
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3. Germany

Germany's approach to the repatriation of colonial objects has been slow-paced and contentious.?5!

In 2019, various German institutions, including the Lander (German federal States), the Foreign
Ministry and local governments, jointly issued a report to return heritage items that had been
plundered in former German colonies, beginning with the repatriation of cultural objects and human
remains.?%? There have been several applications, such as the return of a whip and bible to Namibia
by a museum in Stuttgart, as well as a proposal on behalf of Germany to send 1,000 human skulls to
its former East African colonies.?®® Most notably, Nigeria, and Germany signed a Joint Declaration
on the Return of Benin Bronzes on July 1%, 2022.2%* This agreement initiated the process of returning
1,130 objects that were plundered during the British punitive expedition in Benin City in 1897. To
date, this is one of the largest restitutions of looted artifacts.?®® Such returns, however, are still
uncommon and are only possible through State level initiatives. As of yet, there is no set formal

legislative mechanism for returns in the future.?®

261 At State level, there have been isolated cases of returning plundered colonial relics. For example, while 20 skulls
confiscated during German colonization of present-day Namibia were returned in 2011, this event was mired by an
incident regarding a foreign ministry official storming out after an altercation with demonstrators. More remains were
ceremonially returned in 2018, with a German official pleading for forgiveness at the transfer to Namibian officials. See
E. BEIS, “Eklat bei Riickgabe der Herero-Gebeine: Bis auf die Knochen blamiert”, Die Tageszeitung 2011,
https://taz.de/!5110750; F. BOEHME, “Reactive remembrance: The political struggle over apologies and reparations
between Germany and Namibia for the Herero genocide”, Journal of Human Rights 2020, Vol. 19, No. 2, 238-255
“Namibia: Tears, anger as Germany returns human remains”, Al Jazeera, s.d., https://www.aljazeera.com/news/2018/8/29
[tears-anger-as-germany-returns-human-remains-seized-from-namibia.

262 The report (which was inspired by the Sarr-Savoy report) underlined the significance of people being entitled to their
cultural heritage, requiring institutions to produce and publish inventory of plundered objects of cultural significance, so
that source communities may seek repatriation. See the Framework Principles of 13 March 2019 for dealing with
collections from colonial contexts agreed by the Federal Government Commissioner for Culture and the Media, the
Federal Foreign Office Minister of State for International Cultural Policy, the Cultural Affairs Ministers of the Lander
and the municipal umbrella organisations; “Germany Sets Guidelines for Repatriating Colonial-Era Artifacts", The New
York Times, s.d., https://www.nytimes.com/2019/03/15/arts/design/germany-museums-restitution.html; “Germany
reveals Framework Principles for Dealing with Collections from Colonial Contexts”, Contemporary And, s.d.,
https://contemporaryand.com/magazines/germany-reveals-framework-principles-for-dealing-with-collections-from-
colonial-contexts/.

263 D, PELZ, “Namibia: Dispute over return of the Witbooi Bible”, DW 2019, https://www.dw.com/en/namibia-dispute-
over-return-of-the-witbooi-bible/a-47712784; J. BEURDEN, Inconvenient Heritage: Colonial Collections and
Restitution in the Netherlands and Belgium, Amsterdam, University Press, 2022, 161; “Germany offers to return 1,000
human skulls to former east African colonies”, RFI 2023, https://www.rfi.fr/en/africa/20230121-germany-offers-to-
return-1-000-human-skulls-to-former-east-african-colonie.

264 Joint Declaration of 1 July 2022 on the Return of Benin Bronzes and Bilateral Museum Cooperation between The
Federal Republic of Germany, represented by The Federal Foreign Office and The Federal Government Commissioner
for Culture and the Media, and The Federal Republic of Nigeria, represented by The Federal Ministry of Information and
Culture and The Ministry of Foreign Affairs.

265 B, FALCUCCI, “A repository of colonial intervisuality and memory: the Colonial Museum in Rome”, Revue
d’histoire culturelle 2023, Vol. 8, No. 6, 2.

266 F, BOEHME, “Normative Expectations and the Colonial Past: Apologies and Art Restitution to Former Colonies in
France and Germany”, Global Studies Quarterly 2022, VVol. 2, No. 4, 7.
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4. Italy

Italy’s colonial past in Africa produced a collection of antiques and cultural objects, many of which
were obtained during the colonial era via forceful means. While restitution efforts have been made,
they appear rather scattered in nature. The repatriation of the Lion of Judah in 1968 and the Axum
Stele in 2009, for instance, prompted discussions on how to react to the absence of these symbols that
were once dominant in Rome.?®” Another notable example is the repatriation of two Venus statues,
the Venus of Lepcis Magna and the Venus of Cyrene, which took place as part of the Italy-Libya
Friendship Treaty of 2008.2%¢ This was an agreement that set out a broader range of reparations for
colonial harm, but had dubious underlying intentions (infra under ‘compensation’).?%° The restitution
occurred nearly ten years apart and were subject to two vastly different approaches. While the return
of the Venus of Lepcis Magna was portrayed as a genuine act of reconciliation towards the Libyan
government, the repatriation of the Venus of Cyrene was reduced to a political quip between Italian
Prime Minister Silvio Berlusconi and Libyan leader Muammar Gaddafi.?’® By giving these items
back, Italy moves toward reconciliation, although there is no overarching legislative framework and

the process is still dependent on Italy’s goodwill.

%67 The gilded bronze monument known as the Lion of Judah in Rome had come to represent the triumph of fascist
imperialism in Ethiopia. Its return to Ethiopia in 1968 was a turning point in Italy’s process of coming to terms with its
colonial past. Similarly, the Axum Stele represented Italy's conquest of Ethiopia and was used as fascist propaganda in
Rome. The city responded to its removal by commissioning a new memorial in 2009 to commemorate the victims of the
9/11 terrorist attacks in the United States on September 11, 2001. See R. PANKHURST, “Ethiopia, The Aksum Obelisk,
and the Return of Africa’s Cultural Heritage”, African Affairs 1999, Vol. 98, No. 391, 229-239; F. MARCELLO and A.
CARTER, “The Axum Obelisk: Shifting concepts of colonialism and empire in Fascist and 21st-century Rome” in D.E.
COSLETT (ed.), Neocolonialism and Built Heritage: Echoes of Empire in Africa, Asia, and Europe, s.., Routledge, 2019,
42-64; C. ALBANO, “Forgotten Images and the Geopolitics of Memory: The Italo-Ethiopian War (1935-6)”, Cultural
History 2020, Vol. 9, No. 1, 72-92; C. BELMONTE, “Monuments of Italian Colonialism as a Transcultural Heritage:
Invisibility, Restitutions, Absence”, Interventions 2024, 7.

268 taly-Libya Friendship Treaty of 30 August 2008 (Trattato di amicizia, partenariato e cooperazione tra la Repubblica
italiana e la Grande Giamahiria araba libica popolare socialista, fatto a Bengasi il 30 agosto 2008), Chamber of
Representatives, 16" Legislature, No. 2041.

269 C. DE CESARI, “The paradoxes of colonial reparation: Foreclosing memory and the 2008 Italy—Libya Friendship
Treaty”, Memory Studies 2012, Vol. 5, No. 3, 316-326.

20 The Venus of Lepcis Magna, a statue seized by ltaly during colonial rule, was returned in 1999, under the
liberal administration of Massimo D'Alema. The Venus of Cyrene, a symbol of Italian colonial power, encountered
substantial obstacles to repatriation in 2008. Its return was ultimately mandated by a 1998 agreement between Italy and
Libya. However, during Silvio Berlusconi's government, Italy altered its stance by presenting it as a generous gift to Libya
rather than reparation. This attitude glossed over the colonial background, as seen in Berlusconi's statement, “Muammar,
I brought your girlfriend back”, turning the profound act of restitution into a political quip between leaders. See T.
SCOVAZZI, “The Return of the Venus of Cyrene”, Art Antiquity & L. 2009, Vol. 14, No. 4, 355-358; C. DE CESARI,
“The paradoxes of colonial reparation: Foreclosing memory and the 2008 Italy—Libya Friendship Treaty”, Memory
Studies 2012, Vol. 5, No. 3, 316-326; F.R. GREENLAND, “The Restitution of Antiquities and the Modern Italian State”,
Memoirs of the American Academy in Rome 2023, Vol. 68, 64.
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5. Portugal

Recently, there has been an increasing amount of contention around Portugal's attitude toward the
restitution of cultural objects. The 2020 political proposal to achieve the “decolonization of culture”
was a turning point in this debate, triggering a wide range of reactions.?’* The director of the National
Museum of Ethnology underlined the importance of examining each case of restitution carefully,
differentiating between pieces seized by force and those acquired unlawfully. Portugal’s branch of
the International Council of Museums (ICOM) conducted a survey on the provenance of various
museum collections in 2021, although success was hindered by limited resources and staff.?’?
However, the most notable development occurred in late 2022, when the Minister of Culture Pedro
Adao e Silva revealed plans for an inventory of historic objects from former Portuguese territories in
Asia and Africa. The goal is to identify which goods were obtained by forceful means, looting, or
theft. While the whole inventory has yet to be revealed, some examples have been identified at the
National Museum of Archaeology in Lisbon and a local museum in Figueira da Foz.2"® Presently, it
seems no artifacts have been returned to the former colonies. This has led to Portugal being widely
perceived as lagging in comparison to other European States such as Germany or France, which was

even admitted recently by Ad&o e Silva.?™

6. United Kingdom

The case of the Benin Bronzes has brought attention to the United Kingdom's reluctance to restore

cultural objects to their own nations.?”® The British museum, where many of the works are kept, has

271 Joacine Katar Moreira, then deputy of the Free Party (“Partido Livre”), propositioned that, in lieu of waiting for official
claims for compensation, an inventory of the cultural legacies of Portugal's former colonies ought to be carried out
voluntarily. Although Portuguese lawmakers rejected this proposal, the debate on restitution and decolonization was
intensified for years to come. See K. OPOKU, “Will Portugal Be The Last Former Colonialist State To Restitute Looted
African Artefacts?”, Modern Ghana 2020, https://www.modernghana.com/news/986892/will-portugal-be-the-last-
former-colonialist-state.html; R. CHRISTOFOLETTI and M.L. BOTELHO, International Relations and Heritage:
Patchwork in Times of Plurality, Cham, Springer International Publishing, 2021, 233; A. TEMUDO, “Current challenges
for African cultural heritage: a case study of Guinea-Bissau”, Museus e estudos interdisciplinares 2021, Vol. 13, 1-18;
“The politics of looted African art: Decolonising Europe’s museums”, The Parliament Magazine 2024,
https://www.theparliamentmagazine.eu/news/article/the-politics-of-looted-african-art-decolonising-europes-museums.
22 A. TEMUDO, “Current challenges for African cultural heritage: a case study of Guinea-Bissau”, Museus e estudos
interdisciplinares 2021, Vol. 13, 1-6.

213 «“Muyseums in Europe and the United States confront their colonial past”, EL PAIS 2024, https://english.elpais.com
[culture/2024-01-28/museums-in-europe-and-the-united-states-confront-their-colonial-past.html.

274 K. OPOKU, “Will Portugal Be The Last Former Colonialist State To Restitute Looted African Artefacts?”, Modern
Ghana 2020, https://www.modernghana.com/news/986892/will-portugal-be-the-last-former-colonialist-state.html;
“Minister of Culture admits Portugal is lagging behind in patronage and calls for ‘private participation’”, Pulse 2024,
https://www.portugalpulse.com/minister-of-culture-admits-portugal-is-lagging-behind-in-patronage-and-calls-for-
private-participation/.

275 Originally from the Kingdom of Benin, which is now in modern-day Nigeria, the Benin Bronzes are a collection of
finely wrought metal sculptures and plaques. The Benin Bronzes were among the hundreds of artifacts looted by British
forces during their punitive campaign against the kingdom in 1897. Numerous items from this collection were shipped to
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rejected petitions for the restitution of the 900 Benin bronzes.?’® In doing so, the museum cited the
National Heritage Act of 1983 as a barrier as it prohibits the removal of items classified as national
heritage from the country.?’” However, States such as France also face such laws and have
nevertheless restituted artifacts. Hence, the UK’s position must be considered out of date. Unlike
some European countries that have reckoned with their colonial past, it has been said that Britain's
identity still heavily hinges on its imperial history.2’® The British Museum acknowledges atrocious
conditions of the acquisition of the Benin bronzes but insists it is sufficient that the pieces' histories
are accounted for in the museum galleries and on the website.?’”® Nonetheless, pressure on the British
Museum to change its position has greatly increased due to the growing global impetus regarding
restitution, also felt in the rest of Europe.?®® However, significant political obstacles hinder
advancement still, particularly the Conservative Party's cultural campaign against leftist revisionism

of colonial history.?®! It seems that this has led to the UK falling behind in the restitution debate.

B. Restitution of Personal Identity and Family Ties

When examining the restoration of identity and family ties, the case of the children of inter-racial
couples born during the colonial era is especially relevant. They were perceived as an enormous threat
by European colonizers as they did not fit the white-black, master-slave dialectic of the colonial

paradigm.?®2 As a result, this group was widely victimized as colonial administrations attempted to

Europe, where they were placed in both private and museum collections. Since then, there has been a great deal of
discussion and controversy surrounding the Benin Bronzes, including calls for their return to Nigeria. See F. SHYLLON,
“Benin Bronzes: Something Grave Happened and Imperial Rule of Law Is Sustaining It!”, Art Antiquity & Law 2019,
Vol. 24, No. 3, 274-284. D.O. ORIAKHOGBA, “Repatriation of ancient Benin bronzes to Nigeria: reflection on
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erase their existence to maintain the status quo.?® Many of these children (now adults) are still alive
today and constitute a particularly relevant group of victims of colonial harm sensu stricto.

Consequently, they will form the focus of this section.

1. Belgium

The example of the ‘metises of Belgium’ demonstrates the fragmented approach Belgium has taken
in the past in recognizing violations during colonialism and after the independence of the colonies.
Metises are persons of mixed European and indigenous or African descent, born in interracial
relationships.?®* Family ties of metises were often disrupted by colonial practices, where children
were taken away by the Belgian State from their African parents and placed in Christian institutions,
leading to profound disconnects from their heritage.?®® Belgium has gradually taken measures to
restore the identity and family ties of the metises. Parliamentary hearings were held in 2017 and 2018,
resulting in a parliamentary resolution proposing several remedial actions.?®® These included
measures such as belatedly granting the Belgian nationality to the victims, resolving issues with birth
and marriage certificates, and providing diplomatic assistance to those who want to find their
biological parents.?®” A specialized unit at the State Archives of Belgium is supporting victims in
searching for information from transferred archives, while further steps have been taken to address
legal-administrative issues, such as obtaining birth certificates and reacquiring Belgian nationality.?®
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However, this has been a slow process; the first official birth certificate was only granted to a metis
man in November of 2022.28°

2. France

The legacy of France's colonial treatment of mixed-race children (also called ‘metis’) persists into the
present, leaving many scarred. As in Belgium, children born to French colonialists and African
women in West Africa were frequently abandoned by their fathers and split from their mothers.
Described derogatorily as the “bastards of the republic”, these children were placed in orphanages as
a result of this practice, which was started in 1903 by Governor Ernest Roume, head of West Africa.?%
The deliberate separation of children of mixed backgrounds from their families was a legal practice
that was firmly embedded in the colonial order.?°* Currently, these “hidden children” urge France to
acknowledge them as victims of colonialism and make amends. They highlight Belgium's 2019
apologies to mixed-race children from its former colonies and urge France to follow suit.?°? Sadly,

France has not engaged in this discussion.

3. Germany

Germany equally has a history of segregation vis-a-vis mixed-race children (called “Mischlinge”),
which led to their marginalization during the colonial era and extreme victimization during the
Holocaust.?®®* However, no examples of attempts to remedy the Afro-Germans’ status can be found,

even though abuses went as far as marriage bans and forced sterilizations.?%*
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4. Italy

Mixed-race children born during and after the colonial era were systematically marginalized and
discriminated against by the Italian State and the Catholic Church.?®® The stories of these children are
similar to those of the metises in Belgium, marked by marginalization and a lack of acceptance. They
were the result of partnerships that the fascist State rejected, which frequently resulted in the
children’s abandonment. Even when the colonies obtained independence, these children faced further
problems, such as being placed in children's homes to be raised by priests and nuns who acted as
intermediaries between their Italian families and African mothers.?®® Unlike Belgium, Italy
regrettably does not seem to have acted on this issue.?%’

5. Portugal

Portugal's colonial history has always been framed as one of exploration and discovery as opposed to
domination and repression. This viewpoint emphasizes the notion that Portuguese settlers were “good
colonizers”, who socialized and blended in with the native African inhabitants.?®® The
former perspective assumes that racism was not a feature of Portugal's colonial legacy, neither
historically nor currently.?®® Portugal's current president, Marcelo Rebelo de Sousa, has suggested
that the country “assume responsibility” for its previous acts. Considering his prior remarks, which
minimized Portugal's involvement in the slave trade, this change in tone was noteworthy.3% While
this policy undoubtedly affected the family life of mixed-race children, there was seemingly no
systemic practice of separating children from their families and placing them in foster homes as was
the case for Belgium and France. It is perhaps for this reason that Portugal has not engaged in this

discussion.
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6. United Kingdom

Europeans having relationships with native women were seen by British colonists as an unacceptable
and “barbaric” habit; the established racial order of colonialism was seen as being endangered by
such miscegenation.®®? This anxiety resulted from the conviction that relationships among different
racial groups would distort the racial classifications that served as justification for colonial rule.®°2
Nonetheless, the same argument as made for Portugal applies here: there was no systemic practice of
separating children from their families, potentially explaining why there is less discourse on the topic
in the UK.

C. Restitution of Economic Opportunities

Due to States’ tendencies to group the strengthening of economic opportunities with other
rehabilitative services under the term ‘development aid’, this measure will be discussed collectively
under ‘rehabilitation’, since there is no solid conceptual distinction between restitution and

rehabilitation regarding this topic.3%

§2. Compensation

Compensation refers to all forms of monetary recompense meant to make good any financially
assessable damage including loss of profits.®% When previously constructing a typology of
reparations, it was argued that symbolic recompense would constitute a more efficient alternative to
the compensation of individual cases of colonial harm, as it does not require the exact quantification
of the widespread and complex damage that colonialism caused.®*® However, there appears to be no

practical applications of this yet, meaning this section will focus on the compensation of colonial
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harm sensu stricto.3% Even for this last category, there are not many examples to study. As explained
above, States remain decidedly wary of any forms of recompense that could set a legal precedent,
while this reasoning lacks merit.2°” Consequently, the awarding of compensation tends to be framed
as an ‘ex gratia payment’, i.e. a transfer made as a gesture of kindness without admitting any fault.3%®
European States’ focus on ruling out any future liability in their apologies gives a rather self-

protecting impression, impeding genuine reconciliation.3%°

A. Compensation of Colonial Harm Sensu Stricto
1. Belgium

Five metis women filed a lawsuit in 2020 against the Belgian state for abduction, abuse, neglect, and
racial discrimination during their childhood in Belgian Congo. These women were born to Congolese
mothers and colonial Belgian fathers, which led to their placement in the convent of the Sisters of St.
Vincentius a Paolo in Katende. The women demanded compensation of 50,000 EUR each and an
expert assessment to determine the moral damage they and future generations suffered. They also
requested access to the file regarding their placement, if one existed.>'® However, the court of first
instance in Brussels refused their claim. According to the judge, the facts cannot be considered crimes
against humanity because between 1948 and 1961 they were not seen as such in the public opinion
of the time. In addition, the Court stated the facts did not fit into a systematic policy of deliberate
destruction, which is characteristic of crimes against humanity.3!* The judge acknowledged that the
women suffered and underlined that the rejection does not mean that what happened to them was
acceptable under the law of the time, but unfortunately the facts are time-barred.3'? This illustrates
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Belgium’s hesitance to compensate colonial harm, considering there have been no other cases or

initiatives on the monetary reparation of colonial harm3%,

2. France

In 2017, French President Macron stated that it would be “totally ridiculous” for France to provide a
subsidy or compensation for colonialism during a State visit to Ghana, in complete contrast to
declaring his commitment to repairing France’s colonial history just a week earlier in Burkina Faso.
He emphasized that such measures are not beneficial for building a future, seeming to favor other
forms of reconciliation such as restitution of colonial artifacts and commemoration.®!* Hence, there

have been no initiatives concerning compensation in France.3®

3. Germany

The Namibian case brings to light Germany's reticence to fully admit its colonial atrocities against
the Herero and Nama people, which have been described as the first genocide of the 20th century.3!°
Around 80% of Namibia's Herero and up to 50% of the Nama were Killed as a result of the
“Extermination Order”, which was carried out between 1904 and 1908 by German soldiers under
General Lothar von Trotta.®!” The enduring massacre included executions, forced marches across the
desert, detention camps, and the taking of remains for racial experimentation.®® Bilateral discussions
aimed at reconciliation commenced in 2015, which resulted in Germany and Namibia signing a joint
declaration in 2021.3*® However, this agreement was met with a great deal of criticism since the
statement is lacking in a number of important areas, most notably the omission of the word
“reparations” and the absence of direct participation of the people concerned. As a result, the deal

was rejected by the descendants of the victims of the genocide, leading the procedure to come to a
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standstill. 32° The amount allotted, 1.05 billion EUR to be paid as development aid over 30 years, is
comparable to what Germany has spent in the last 30 years on Namibia. 32! This case furthermore
illustrates the blurred lines between the categories of reparations, as it is framed as a compensation
case, but the outcome in fact concerns rehabilitation in the form of funding various development
projects.3?2 The choice to not pay the sum in the form of damages, but as aid is extremely regrettable
as this cannot be considered full compensation.3%

4. Italy

The Italy—Libya Friendship Treaty, signed between General Muhammad Gaddafi and former Italian
Prime Minister Silvio Berlusconi in 2008, stood as a first step toward Italy addressing its colonial
history.32* In order to remedy the historical injustices resulting from Italian colonialism in Libya, this
treaty included a substantial financial compensation of 5 billion USD.3%® The funds would be used
for infrastructural initiatives, such as building a highway along the Mediterranean coast. Italian
businesses were assigned to carry them out.>?® Although this is a considerable amount of money, the
same critique that was previously expressed about Germany can be made, namely that it is unfortunate
that the choice was made to pay out this sum in the form of rehabilitative measures as this cannot be
considered full compensation.®?” Critics further contend that the deal was truly motivated by
economic and geopolitical considerations, namely Italian investments in Libya's oil industry and
migration control.3?® These underlying motives likely outweighed the genuine intention for

reconciliation and atonement, playing into the politics of regret. Additionally, the Treaty was
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criticized for continuously implying that Italy’s considers colonialism reckoned with, frequently
speaking of “closure” and the issue being “closed”.3?® Despite these criticisms, it must be highlighted

that other countries have not taken effective action of this magnitude presently.

5. Portugal

While Portugal has been urged to confront its colonial past by the Council of Europe due to the rise
of racially motivated crimes and racist rhetoric in political discourse, no plans have been proposed to
compensate the victims of colonialism.®*° As stated earlier, President Marcelo Rebelo de Sousa
recently mentioned the need to atone for Portugal’s history of imperialism, but did not specify
whether this ought to take the shape of an apology or financial compensation.33!

6. United Kingdom

A central example regarding the compensation of colonial harm is the Mau Mau case.33? While it is
a good example of a State acting on its responsibility to provide reparations for wrongful acts, it is a
claim based on domestic tort law. The Mau Mau movement was an ethnic group in Kenya who sued
the United Kingdom in April 2011 before the British High Court seeking damages for assault, battery,
and negligence. The UK government imprisoned the claimants in detention centers during the 1950s
and subjected them to torture, castration, and sexual assault. Approximately 1.5 million Kenyans were
imprisoned in villages and detention camps, tortured routinely, and subjected to other forms of
brutality during the British colonial government's suppression of the Mau Mau independence

movement.333

The Mau Mau people were given permission to bring a lawsuit before the High Court of Justice. In
the end, the Government settled the case and agreed to reimburse 5,228 descendants of the victims

for 19.9 million GBP in damages for the torture, abduction, and murder of the members of the Mau
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Decolonisation of Kenya”, Journal of Military and Strategic Studies 2006, Vol. 8, No. 3, 1-35; P.J. IMPERATO,
“Differing Perspectives on Mau Mau”, African Studies Review December 2005, Vol. 48, No. 3, 147-154.
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Mau movement.3** Nonetheless, it is argued that this is not really a colonial reparations case, as the
scope remains very specific: the UK government refuses more collective action.®®* However, this
thesis makes a more nuanced conceptual distinction between reparations and compensation on the
one hand, and colonialism and colonial harm on the other. This case is hence a valuable example of
the compensation of colonial harm sensu stricto. Nonetheless, it appears to be an isolated occurrence:
a later case that brought up the claims of an additional 40,000 Kenyans that asserted they had been

raped, abused, and subjected to torture during the uprising's repression, was dismissed.33®

83. Satisfaction

Satisfaction generally aims to restore a person’s sense of dignity, mental wellbeing, and reputation.3’
Its five modalities relevant to the context of colonial harm are the public apology, commemorations

and tributes, truth commissions, educational programs, and cessation.

A. Public Apology

In the same vein as the remarks regarding the self-protecting nature of ‘ex gratia payments’ made
above, States generally tend to employ very careful language when apologizing for colonial harm.3%
The use of expressions such as “deepest regrets” indicates a preference for the ‘ex gratia apology’,
which has been considered a means of waiving future legal liability, rather than true reparation.3°
Furthermore, States’ tendency to apologize for only colonialism’s most brutal crimes instead of
imperialism in general has been criticized, as this reduces centuries of abuses to the responsibility of

a few corrupted individuals.34
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Responsibility, Oxford, Oxford University Press, 2010, (623) 635.
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1. Belgium

Prior to 2020, Belgium had only apologized for specific instances of abuse connected to its colonial
past. 3! In 2002, the Belgian Prime Minister Guy Verhofstadt apologized for the role the country
played in the Rwandese genocide.3*? The State also expressed its regrets in 2002 for its involvement
in the assassination of Congolese politician Lumumba shortly after the DRC gained its
independence.® In 2019, former Prime Minister Michel offered an official apology for the
maltreatment of the metises (children born to Belgian colonists and African women, supra) during
and after the period of colonial rule.3** Then, in a letter to Congolese President Félix Tshisekedi on
June 30", 2020, the day of the 60" anniversary of the DRC, Belgium's King Philippe expressed his
“deepest regrets” for the country’s colonial past.>*> He stated his regret for the historical violence and
suffering inflicted during the Congo Free State and the following colonial period, acknowledging that
this pain is still felt today through ongoing discrimination in our society.3#® This declaration marked
the first time a Belgian king has expressed regret for the nation’s colonial heritage.®*’ However, while
this declaration constituted a start toward acknowledgment and healing, it lacked substantial impact
owing to a variety of issues. For instance, the noticeable omission of King Leopold II's name suggests
a reluctance to show sincere regret for the royal family’s wrongdoings.3*® Furthermore, the King
avoided taking direct responsibility for the cruelty of the Belgian State by only making passing
references to it and did not explicitly denounce colonialism.3*® The King's statement of

“regret” without official apologies might be related to concerns regarding preempting the work of
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Different Reparation Forms”, Jura Falconis 2021, Vol. 57, No. 2, 49.
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more recently in 2019 by Prime Minister De Croo, see J.P. STROOBANTS, “Le premier ministre belge présente des
excuses officielles pour la mort de Patrice Lumumba”, Le Monde 2022, https://www.lemonde.fr/afrique/article/2022/06
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35 “Once the Blood on Our Hands Dries: Royal Apologies for the Belgian Colonization of Congo”, Harvard International
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the truth and reconciliation commission, as well as the potential legal consequences of
formally admitting responsibility (supra under Chapter 11).%%

2. France

France’s approach to colonial apologies has been hesitant, with no formal apologies for colonialism
as a whole.®®! In fact, Chirac's 1995 apology for the Vichy regime crimes stands as the sole formal
apology from the French state, although scholars note this apology paved the way for discussions on
France's colonial past, for example regarding the Algerian War.3%? Past presidents have expressed
regret for specific injustices. For example, in 2015, the then-president Francois Hollande apologized
for the “tragic” way that French soldiers in Cameroon suppressed the independence movement after
1955.3% While Macron acknowledged French state abuses in Algeria in 2018, he did not go as far as
issuing a formal apology on the matter.®** In 2021, shortly before the release of findings from the
Algeria Commission, the presidential administration announced there would be “no repentance nor
apologies” for the abuses in Algeria, opting instead for “symbolic acts” of reconciliation (such as
restitution and commemoration, see above and below).>*® This attitude was reaffirmed by Macron in

2023, stating he will not ask Algeria for “forgiveness” over colonization.3>®

30 1t is argued that formally admitting responsibility may open the floodgates of legal claims for reparations, see above
on the respective section in the typology of reparations.
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C. PEELER, “The Politics of Memory: Reconstructing Vichy and the Past the French Chose to Forget Fourteenth Annual
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3. Germany

Not until 2004 did Germany formally acknowledge its colonial past, placing more focus on its
presence in Namibia and Tanzania in recent years.>*’ First, on the centennial of the 1904 Namibian
genocide, the German Minister of Economic Development and Cooperation apologized, stating “We
Germans recognize our historical, political, moral and ethical responsibility and guilt.”%%® Still, this
gesture was only considered a half-apology, since it was clarified afterwards to not represent the
official German position on the matter and the acts were only later officially recognized as a
genocide.®*® In the 2021 Joint Declaration between Germany and Namibia (supra), Germany
“apologizes and bows before the descendants of the victims.”*®® However, this apology has not been
accepted by the Namibian people, who called the amount of money offered “insulting” and “an affront
to our existence”.®%! Moreover, President Frank-Walter Steinmeier apologized for the colonial-era
Maji Maji massacre in Tanzania in 2023, recognizing the crimes carried out by German colonial
rulers and asking for forgiveness.%? Although this apology was welcomed, it is also seen as only the

start of a more thorough reconciliation process.3%

4. Italy

In 2008, Italy and Libya signed the Treaty on “Friendship, Partnership and Cooperation”, whereby

Italy committed to paying Libya one billion USD over the course of 20 years as compensation for
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Germany recently for hypocrisy to their decision to intervene as a third party in defense of Israel in the ongoing case
before the ICJ in which South Africa accused Israel of committing genocide in Gaza. See D.L. BROWN, “Why Namibia
invoked a century-old German genocide in international court”,  Washington  Post 2024,
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abuses committed during the colonial era.®®* Prime Minister Silvio Berlusconi issued a formal
apology for Italy’s previous conduct in Libya.®® Despite this, the Treaty's avoidance of clear
recognition of Italy’s colonial violations and the underlying interests regarding geopolitical and
economic benefits, such as having the upper hand in Libya's oil industry and the control of migration
in the Mediterranean, indicate insincerity.3%® Unfortunately, it appears this agreement was more about
enriching Italy than reckoning with the past as it mostly stifled the dialogue.

5. Portugal

As previously discussed concerning Portugal, president Rebelo de Sousa has acknowledged the need
to atone for Portugal’s history of imperialism, but did not specify whether this ought to take the shape

of an apology or financial compensation.®” To this date, no formal apology has been issued.

6. United Kingdom

Pursuant to the Mau Mau settlement (supra), British Minister of Foreign Affairs William Hague
expressed his sincere regret for the suffering and grievance of those involved in the Kenyan crisis in
2013, acknowledging that the victims had been tortured and abused under British colonial rule.3%
While Hague condemned these atrocities as reprehensible assaults of human dignity, he continued to
deny judicial culpability for the colonial administration's acts. Ten years later, King Charles Ill
expressed his “deepest regret” and “greatest sorrow” for past wrongdoings and emphasized Britain’s
“abhorrent and unjustifiable acts of violence” during Kenya's war for independence, just stopping
short of an official apology.®® During the King’s visit to Kenya, the Kenya Human Rights
Commission (KHRC) had demanded a “unequivocal public apology” on behalf of the British
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government.3”® Although he lauded the King's courage, President William Ruto stressed the necessity
for complete reparation.3’* The UK asserts to want to achieve a more tolerant and inclusive society

today, but does not believe an apology for past deeds should constitute a part of this strategy.3"

B. Public Commemorations
1. Belgium

Under pressure from the general public and the Black Lives Matter movement, Belgium has begun
to address the controversy surrounding colonial statues connected to King Leopold 11.3”® Belgium’s
approach has been varied: some individual Belgian municipalities have chosen to remove the statues,
while others have chosen to recontextualize them.3’* Recently, Brussels authorities have published
an ambitious report on plans to decolonize public spaces, including, for example, the Cinquantenaire
Park in Brussels. However, upon the announcement of the 2030 redevelopment plan for the park,
there was little mention of these plans, to the surprise of many.®” The regional administration also
suggested establishing a Decolonization Interpretation Center and moving contentious monuments to
a depot for public inspection, although this project has not materialized yet.3® There have also been

various practices of changing street names referring to colonial rulers.®”” While Belgium has made
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some efforts to remove or recontextualize monuments to its colonial past, one must conclude the
majority of colonial statues still stand untouched and most street names have not been changed.®”® No
monuments to commemorate the victims of colonialism were built following this recent debate. The
monument that was built to commemorate the centennial of the Colonial Exposition (which was in
reality a human zoo displaying African people displaced from their homes) outside of the
AfricaMuseum is now said to pay tribute to those injured, but it is dubious whether this was its

original intention.3"

2. France

France has taken a far more conservative approach to the debate on colonial statues. In response to
calls to take these statues down, president Macron said “the republic will not erase any trace, or any
name, from its history ... it will not take down any statue”.*® While there was talk of erecting a
monument to commemorate the Rwandan genocide on its 29" anniversary, no substantial
advancements have been made a year later.*®! Following the same sentiment France has regarding
statues, there is no discernable practice of renaming streets or other public spaces with colonial

names. 382

3. Germany

The public debate on the decolonization of the public spaces appears to be less alive in Germany,
considering there are no evident examples of statues being removed or monuments being

constructed.®® Hamburg has declared its will to “decolonize” its statue of Von Bismarck, who was
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the creator of Germany's colonial empire and the host of the 1994 Berlin Conference, but has yet to
formulate a concrete plan to do s0.334 By contrast, there have been instances where Berlin has renamed
public places such as streets and squares.®®®> Germany’s focus on this specific form of reparation is
most likely explained by its longstanding practice of renaming streets as a means of reshaping

political power structures during its reunification after the Cold War.38¢

4. Italy

While the protests sparked by the Black Lives Matter movement also spread to Italy, leading to the
defacement of several statues and a street, there has otherwise been no discernable practice on behalf
of the State attempting to remedy these relics of colonialism.*®’ Similarly, no anticolonial monuments
are underway.*® However, one notable example of a renaming exists: the Italian Colonial Museum

was retitled in 2021 to the ‘Museo ltalo-Africano Ilaria Alpi’ in an effort to decolonize its activities.°

5. Portugal

Portugal has seemingly not engaged in the debate on renaming public places to pay respect to the

victims of colonialism and has even recently built a new statue which is said to glorify this regime.3%°

International Publishing, 2022, 125-146; S. VOLK, “Patriotic History in Postcolonial Germany, Thirty Years After
‘Reunification’”, Journal of Genocide Research 2022, Vol. 24, No. 2, 276-287.
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2022,  https://www.theguardian.com/world/2022/dec/02/campaigners-celebrate-changing-of-colonial-street-names-in-
berlin.
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monumental ode to colonialism?”, Stirworld 2022, https://www.stirworld.com/think-opinions-how-to-decolonise-a-
monumental-ode-to-colonialism; L. PERETTI, “Built to last? Material legacies of Italian colonialism: Interviews with
Ruth Ben-Ghiat, Alessandra Ferrini, Viviana Gravano, Hannes Obermair, Resistenze in Cirenaica, lgiaba Scego, and
Colletivo Tezeta”, Interventions 2024, 1-18.

388 1. SCEGO, “To heal the wounds of colonialism, let’s build monuments to its victims”, Vox 2020, https://voxeurop.eu
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Although no clear examples relating to the commemoration of colonial harm, as defined by this thesis,
can be found, the city of Lisbon recently memorialized the victims of slavery by installing twenty
street plaques and a bust of black rights defender Pai Paulino, indicating a recent change in the local

government’s approach to reparations in general 3%

6. United Kingdom

Despite notable incidents such as the toppling of the statue of infamous slave trader Edward Colston
in Bristol and the lobbying of student movement Rhodes Must Fall in Oxford, the British government
declared in 2023 that controversial statues are to stay in place.3®? The Ministry of Culture, however,
added that custodians should put in place “a comprehensive explanation which provides the whole
story of the person or event depicted, so that a fuller understanding of the historic context can be
known, understood and debated”, proposing a policy of “retain and explain”.3°® Consistent with the
previous statement, the UK has opposed the renaming of public spaces to pay respect to victims of
colonialism, although this has been criticized as hypocritical due to Britain’s readiness to rename
streets for other purposes.3** Nonetheless, some local municipalities have chosen to remove their
statues.3®® While there are no monuments that have been built in Britain, the British government has
followed through on its promise to finance a memorial in Kenya to honor those tortured and killed
during the Mau Mau uprising.3® The monument was consequently inaugurated in 2015, leading
British High Commissioner Christian Turner to underline that “this memorial is about reconciliation,
allowing us to discuss together the issues arising from a difficult period in our shared history, and to
move forward together”.3®” As the construction was officially funded and endorsed by the UK
government, this may be considered as an element of alleged State practice.
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of-colonial-past-slave-trading; “Lisbon street plaques tell story of Portugal’s forgotten slave trade”, RFI 2024,
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goal of boosting local economies and drawing investment by projecting a more enticing and marketable image of the
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C. Truth Commission
1. Belgium

Belgium formed the Special Parliamentary Commission on Belgium's colonial past in 2020 (‘Congo
Commission®).2*® The Commission’'s mandate encompassed not only an investigation into Belgium's
colonial activities in the DRC, Rwanda, and Burundi, but also an evaluation of

colonization's structural long-term effects and recommendations for future action.®®

Originally
restricted to a one-year time limit, a last extension was granted in December 2022.4%° However,
questions have been expressed concerning its capacity to accomplish its tasks adequately within this
time. Although the commission held public hearings, its scarce communication has resulted in little
public exposure and involvement.*** There has been only limited contact with the DRC, Burundi, and
Rwanda, which has led to requests for a delegation to travel there in order to conduct more extensive
consultations.*®> The Commission is said to have collapsed at the finish line, as it has not published

a final report to this day.*%

2. France

In recent years, the French president Macron authorized the formation of two truth commissions to
inquire into France's colonial past in Algeria and Cameroon, both of whose work is still ongoing in
2024.%% The Algeria Commission met for the first time in April 2023, and on November 21%, 2023,

3% Historically, there has been one other example of an inquiry committee relating to colonialism, namely the
‘Parliamentary Committee of enquiry in charge of determining the exact circumstances of the assassination of Patrice
Lumumba and the possible involvement of Belgian politicians’, although it is whether this subject can be considered
colonial harm attributable to Belgium. For more on this, see G. VERBEECK, “De Lumumba-commissie.
Geschiedschrijving en collectieve herinnering”, BMGN - Low Countries Historical Review 2007, Vol. 122, 1-17.
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400 «press release — Special Parliamentary Commission on Belgium’s Colonial Past: A closure in December 2022 will not
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Different Reparation Forms”, Jura Falconis 2021, Vol. 57, No. 2, 559-563.
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past: Commission fails on apology to victims”, Justice Info 2023, https://www.justiceinfo.net/en/111372-belgian-
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it officially began its mandate in Constantine, Algeria.*®® At this meeting, the Commission announced
intentions for more historical study and negotiated concrete reparations, such as returning symbolic
property Algeria (supra).*®® France takes a very different stance to Belgium, where the parliamentary
Congo Commission is more politically oriented. The Algeria Commission is based on an expertise-
driven methodology, in which both parties are equally represented, with ten historians participating
directly in the process, five from Algeria and five from France.*®” Despite taking a more evidence-
based approach than Belgium, the Commission has still faced criticism, such as doubts on what added
value it brings to what is already widely known.*® The Cameroon Commission, similar in
composition to the Algeria Commission and equally subject to criticism, has also commenced its
work in 2023, although its outcome is still unclear.*%®

3. Germany

In recent years, scholars have urged Germany to install a truth commission to investigate its colonial
past.*1® The above-mentioned 2021 Joint Declaration was considered a missed opportunity as it does
not mention any form of truth finding.*'! Nevertheless, Germany has presently not formally

constituted a truth commission focused on its colonial past.

4. Italy

While Italy has also faced calls to install a truth commission to inquire into its colonial past, no real

efforts have been made.**? Italy did, however, commission a study of its colonial activities in 1952,
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although this can hardly be considered a truth commission as it was largely comprised of former

colonial officials.*'3

5. Portugal

Similarly, Portugal has not taken action on this topic, despite requests to establish a truth commission
to investigate its colonial past in Africa.*!4

6. United Kingdom

The UK has also not taken steps towards further investigating its colonial past despite it being urged
to do so.*™®

D. Educational Programs
1. Belgium

Given the complexities arising from the federalized nature of the Belgian educational system, which
is divided into three language communities, there is still no formal framework in place for teaching
colonial history in Belgium.*'® Teachers are mostly free to choose what subjects to cover in their
classrooms, and as a result, pupils in the Flemish- and French-speaking parts of Belgium are exposed
to varying degrees of colonial history.**” The Parliament of the Francophone Community
unanimously adopted a motion for a resolution in 2022, outlining a comprehensive plan to integrate

Belgian colonial history into education at all levels.**® This plan, however, does not seem to have
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made any progress in 2024.4*° A similar proposal was made in the Flemish Community by the
Minister of Education but did not reach completion.*® The German-speaking community has not

published an action plan regarding this topic.

2. France

Since 2011, French schools have modified their curricula to incorporate colonial history, with a
particular emphasis on the Algerian War and the slave trade. There is now a required module on the
“Memory of the Algerian War” in the final year of secondary school.*?! However, studies show
teachers still struggle to teach the new programs.*?? Even the most well-meaning educators frequently
feel unable to explain France's history of colonial injustices to the descendants of its victims due to a

lack of adequate tools.*>

3. Germany

Germany, also a federal State, has a great degree of variation in the extent to which secondary
education covers the history of German colonialism in Africa. In many German Lander, the subject
is not required to be included in the curriculum, and in others, it is barely mentioned in passing.*?*
None of the German States seem to have established a curriculum that adequately addresses the

country’s colonial past.
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4. Italy

Italy is regarded as behind the rest of Europe in confronting its past: the country’s colonial history is

not taught in schools and rarely discussed by politicians and intellectuals.*?®

5. Portugal

In light of the recent warning from the Council of Europe (supra), Portugal has implemented a new
educational framework in an effort to tackle the racism stemming from its colonial past, while trying
to balance its history and national pride. Literature from both Portugal and other Portuguese-speaking
countries is now included in the curriculum. As of 2017, students aged ten and older have been
receiving education on subjects such as slavery, colonialism, historical remembrance, and the value

of multiculturalism.*%6

6. United Kingdom

In recent years, there has been a growing interest and debate in Britain regarding its imperial past,
leading to calls from the public, teachers, and students to include colonial history in the compulsory
curriculum.*?” In 2020, a petition was signed by 268,772 members of the British public, sparking a
debate in Parliament in the following year. The government thus officially responded that there is a
statutory theme named “ideas, political power, industry and empire: Britain 1745-1901”, but topics
within statutory themes are to be chosen by schools and teachers.*?® This follows the approach of
many other European approaches, leaving a large margin of appreciation and thus often a large gap

in children’s formal education.*?°
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E. Cessation

The decolonization of Africa was a movement following World War Il and extending into the 1960s
and 1970s in which the African people fought for their freedom.*3® While it took place simultaneously
with the rise of human rights, the real cause of the European colonists ultimately relinquishing control
is said to lie in the continent being consumed by Post-World War debt.*3! The process was long and
grueling, with Zimbabwe, for example, only having its independence internationally recognized in
1980.%% Today, the islands of Réunion and Mayotte; Saint Helena, Ascension, and Tristan Da Cunha;
and Madeira remain under French, British and Portuguese control, respectively.*** While it has been
argued that all colonies should fight for their independence, reality is more complex, as present-day
‘overseas territories’ often willingly remain under colonial control.*** One must, however, be critical
of how voluntary this actually is as these colonial States have large political influence and colonies

remain largely economically dependent upon them.*3

84. Rehabilitation

Rehabilitation is a comprehensive process that aims to return the sufferers of colonial harm to a
condition of social, psychological, and physical well-being.**® As mentioned earlier, the measures
relating to economic strengthening, medical aid, psychological care, legal aid, and social services will
be discussed collectively as development aid due to States’ tendencies to group them under this form
of reparation. Although set up with noble intentions, it is argued that this practice has many potentially
damaging effects and is rooted in white saviorism, i.e. the phenomenon where well-meaning persons
or organizations from primarily Western countries undertake development work with a

paternalistic attitude toward people in non-Western countries.**” This approach focusses excessively
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on current fragility, while negating the role former colonial powers played in creating these

circumstances, as will be outlined below.

A. Development Aid
1. Belgium

The 2013 Law on Development Cooperation, which describes Belgium's development cooperation
strategy, aims to promote social protection, private sector growth, climate change, digital
development, and human rights.*® It centers on the term “fragility”, which is rather paternalistically
defined as “the condition of a State in which the government and public institutions lack the resources
and/or political will to ensure the security and protection of its citizens, to efficiently manage public
affairs, and to fight against poverty among its people”.**® According to the last report of the OECD,
Belgium spent 2.7 billion USD in official development assistance (ODA) in 2022, which represents
0.45% of its gross national income (GNI).# Although this significant number suggests a strong State
practice of investing in rehabilitation, some nuance ought to be added. While the DRC, Rwanda, and
Burundi are among the top recipients of the aid, the law opts for “fragility” as a marker for which
countries are to receive assistance and does not mention colonialism once, let alone indicate that
colonialism might be the initial cause of the destabilization that led to this “fragility”.*** When
explaining why Belgium offers development aid, the website of the Federal Public Service for Foreign
Affairs, Foreign Trade and Development Cooperation only briefly mentions Belgium’s colonial
history among four other reasons.**? It is consequently dubious whether Belgian development aid can
truly be considered as a form of reparation for colonial harm. Nonetheless, this is a form of taking

responsibility that cannot be seen in all other States.

Whiteness: Deconstructing Dominant Discourses Across Disciplines, Singapore, Springer Nature Singapore, 2022, 1-15;
B.K. ASHDOWN, A. DIXE and C.A. TALMAGE, “The Potentially Damaging Effects of Developmental Aid and
Voluntourism on Cultural Capital and Well-Being”, International Journal of Community Well-Being 2021, Vol. 4, No. 1,
113-131.

438 |Law of 19 March 2013 on Development Co-operation (Wet betreffende de Belgische Ontwikkelingssamenwerking),
Belgian State Journal 12 April 2013, 22563; N. MOLENAERS, “Belgian aid in turbulent times: Some important
evolutions in the period 2010-2015”, Studia Diplomatica 2015, Vol. 68, No. 2, 41-58.

4% pid., Art. 1 (translated to English); J. FAUST, J. GRAVINGHOLT and S. ZIAJA, “Foreign aid and the fragile
consensus on state fragility”, J Int Relat Dev 2015, Vol. 18, No. 4, 407-427.

440 «“Belgium” in OECD, Development Co-operation Profiles, Paris, OECD Publishing, 2023, 1.

441 1bid, 9. On the destabilization of Africa caused by colonialism, see, i.e.: B.M. RATCLIFFE, “The Economies of the
Partition of Africa: Methods and Recent Research Trends”, Canadian Journal of African Studies 1981, Vol. 15, No. 1,
3-31; I.L. GRIFFITHS, The African Inheritance, London, Routledge, 1995; A.A. MAZRUI, “The Blood of Experience:
The Failed State and Political Collapse in Africa”, World Policy Journal 1995, Vol. 12, No. 1, 28-34; “Colonial
Repercussions: Namibia. 115 years after the genocide of the Ovaherero and Nama”, European Center for Constitutional
and Human Rights 2019, https://www.ecchr.eu/fileadmin/Publikationen/ECCHR_NAMIBIA_DS.pdf.

42 “Ontwikkelingssamenwerking en Humanitaire hulp”, FOD Buitenlandse Zaken - Buitenlandse Handel en
Ontwikkelingssamenwerking, s.d., http://diplomatie.belgium.be/nl/beleid/ontwikkelingssamenwerking-en-humanitaire-
hulp.

76


https://www.ecchr.eu/fileadmin‌/Publikationen‌/ECCHR_NAMIBIA_DS.pdf

2. France

The 2021 Law on Inclusive Development and Combating Global Inequalities establishes ten thematic
priorities for France's efforts to combat poverty and global inequality, e.g. education and health.*43
Similarly to Belgium, it speaks of “fragility” and “responsibility” without ever mentioning
colonialism as the root of the poverty it is attempting to address. While among the top global
contributors, paying 15.9 billion USD in 2022 (0.56% GNI), France has been criticized due to the
lack in transparency and the recent sudden cut of 806 million USD, leading them to be accused of
having no long-term regard for the projects the funds are invested in.*** Moreover, the aid is
frequently framed as neo-imperialism and a scheme for French investment in Africa by critics.*#®
France’s former colonies Morocco and Coéte d’Ivoire are furthermore among its top recipients, but
Brazil (which was never a French colony) receives the largest amount of money.**® These elements
must lead to the conclusion that the measure was not intended as a reparation for colonial harm,
although it may still serve that purpose.

3. Germany

Although Germany is the OECD Development Assistance Committee's (DAC) second-largest
contributor of development cooperation, it notably does not give precedence to its former colonies.**’
Most of Germany's ODA is provided through bilateral cooperation, which is overseen by the Federal
Ministry for Economic Cooperation and Development.** Their 2030 strategy focuses on various
global challenges such as poverty and environmental action, also with no mention of colonialism.
While spending 35 billion USD and 0.83% of its GNI (making it the only country meeting the UN

target of 0.7% of GNI), none of Germany’s former colonies are amongst the top ten recipients.

443 Law of 4 August 2021 on Inclusive Development and Combating Global Inequalities (Loi du 4 aolt 2021 de
programmation relative au développement solidaire et a la lutte contre les inégalités mondiales), Journal Officiel de la
Républigue Francaise 5 August 2021, No. 180.

44 C. BARBIERE, “French aid transparency among the worst in the world”, Euractiv 2016,
https://www.euractiv.com/section/development-policy/news/french-aid-transparency-among-the-worst-in-the-world/;
“France” in OECD, Development Co-operation Profiles, Paris, OECD Publishing, 2023, 1; B. BOLLAG, “French
government criticized over $806M cut to aid”, Devex 2024, https://www.devex.com/news/sponsored/french-government-
criticized-over-806m-cut-to-aid-107193.

45 C. WAUTHIER, “France and Africa: ‘Long Live Neo-Colonialism’”, African Issues 1972, Vol. 2, No. 1, 23-26; D.
KOHNERT, “French domination of markets in Francophone Africa: Post-colonialism at its finest?”, Institute of African
Affairs 2022, https://mpra.ub.uni-muenchen.de/112024/1/MPRA_paper_112024.pdf; V. DIMIER and S. STOCKWELL,
“Development, Inc.? The EEC, Britain, Post-Colonial Overseas Development Aid, and Business”, Business History
Review 2023, Vol. 97, No. 3, 513-546.

446 «“France” in OECD, Development Co-operation Profiles, Paris, OECD Publishing, 2023, 9.

47 N. KEIJZER and I. FRIESEN, “Germany and the UK: Perspectives for deepening the bilateral dialogue on
development policy”, Deutsches Institut fiir Entwicklungspolitik 2022, https://www.econstor.eu/handle/10419/262285.
448 “Germany” in OECD, Development Co-operation Profiles, Paris, OECD Publishing, 2023, 1; “BMZ 2030 reform
strategy. New thinking — new direction”, Federal Ministry for Economic cooperation and Development (BMZ), s.d.,
https://mf.gov.md/sites/default/files/BMZ%202030%20reform%?20strategy.pdf.
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Instead, countries such as China and Afghanistan are prioritized.**° This is unexpected in light of the
2021 Joint Declaration which intended 1.05 billion EUR be paid as development aid over 30 years

as reparations for the Herero genocide.*>°

Itis clear Germany does not see development aid as a means
of addressing colonial harm in general, save for the proposition made to Namibia which was not

accepted (supra).

4. Italy

Italy spent 6.5 billion total in ODA (0.32% of GNI) in 2022, aiming to address issues such as poverty,
inequality, sustainable development, and human rights, as outlined in Law 125/2014. While the
majority of aid goes to Somalia, and a considerable part to Ethiopia (both former Italian colonies),
the framework makes no mention of their colonial relationship or reparations.®®! It is worth
highlighting once again that Italy paid 5 billion USD in development aid to Libya in 2008 as part of
greater reparations package, although the genuine compensatory nature was questioned due to alleged
underlying vested interests (supra).*>

5. Portugal

Portugal serves as the most notable example, with nearly all of its aid going to former colonies (504.7
million USD total and 0.23% of GNI), with Mozambique, Guinea-Bissau, Angola, Timor-Leste, Sao
Tome and Principe, and Cabo Verde making up the first six in 2022.4® While this approach makes
clear that Portugal values maintaining good relations with the countries it colonized, the 2030
Portuguese Co-operation Strategy only references wanting to build on the “particular links” between
Portugal and Portuguese-speaking countries, not mentioning that this “particular link” is

colonialism.**

449 UNGA Resolution on the International Development Strategy for the 2nd United Nations Development Decade (24
October 1970), UN. Docs A/RES/2626(XXV) (1970); “Germany” in OECD, Development Co-operation Profiles, Paris,
OECD Publishing, 2023, 1 and 9.

40 P, OLTERMANN, “Germany agrees to pay Namibia €1.1bn over historical Herero-Nama genocide”, 2021,
https://www.theguardian.com/world/2021/may/28/germany-agrees-to-pay-namibia-11bn-over-historical-herero-nama-
genocide.

451 Law No. 125 of 11 August 2014 (Legge 11 agosto 2014, n. 125), Gazzetta Ufficiale 29 August 2014; “Italy” in OECD,
Development Co-operation Profiles, Paris, OECD Publishing, 2023, 1 and 9.

452 C. DE CESARI, “The paradoxes of colonial reparation: Foreclosing memory and the 2008 Italy—Libya Friendship
Treaty”, Memory Studies 2012, Vol. 5, No. 3, 316-326.

453 «“Portugal” in OECD, Development Co-operation Profiles, Paris, OECD Publishing, 2023, 1 and 10.

454 Resolution of 9 December 2022 of the Council of Ministers (Resolucdo do Conselho de Ministros n.° 121/2022, de 9
de dezembro), Diario da Republica 9 December 2022, 46; J.G. CRAVINHO and M.-S. DARVICHE, “Postcolonial
Portuguese Relations™, Péle Sud 2005, Vol. 22, No. 1, 89-100.
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6. United Kingdom

While the UK used to be Europe’s leading aid donor, it now only ranks twelfth among DAC Member
States, providing 15.7 billion USD of ODA (0.51% of GNI) in 2022. The UK's withdrawal from the
EU in 2020 brought about a substantial change in the development cooperation architecture and
strategy of the United Kingdom, seeing the establishment of the Foreign, Commonwealth and
Development Office (FCDO).*® The UK’s aid policy has been subject to much criticism, from being
accused of abandoning world’s poor to called a contemporary manifestation of colonialism.*® It has
furthermore been labeled racist by the British Members of Parliament on the International
Development Committee due to the belief that the structure of foreign aid under the FCDO continues
to reflect the power dynamics of colonialism since the majority of decisions are still made by the UK
and it depicts beneficiaries of aid as defenseless and in need of saving.**” Although Nigeria and Sudan
receive a significant amount of the allocated funds, it cannot be said the UK’s strategy for
international development is geared towards the reparation of colonial harm as it not mentioned once

in the Government’s 2022 strategy.*>®

85. Guarantees of Non-Repetition

Guarantees of non-repetition may consist of legislative measures that consolidate the principle of
non-intervention on foreign territory or human rights safeguarding to prevent the resurgence of the

racist ideologies that legitimized colonialism.*®

4% C. BARBIERE, “Europe’s former imperial powers continue to target aid to ex-colonies”, The Guardian 2015,
https://www.theguardian.com/global-development/2015/apr/22/europes-former-imperial-powers-target-aid-ex-colonies;
“United Kingdom” in OECD, Development Co-operation Profiles, Paris, OECD Publishing, 2023, 1.

46 L. DAVIES, “UK accused of abandoning world’s poor as aid turned into ‘colonial’ investment”, The Guardian 2021,
https://www.theguardian.com/global-development/2021/dec/21/uk-accused-of-abandoning-worlds-poor-as-aid-turned-
into-colonial-investment; “Global Britain and UK Aid Policy Towards Africa” in M. LANGAN, Global Britain and Neo-
colonialism in Africa. Brexit, '‘Development' and Coloniality, Cham, Palgrave Macmillan, 2023, 93-122.

457 Report of the House of Commons’ International Development Committee on racism in the aid sector (23 June 2022),
HC 150; S. CHAMPION, “In my view: Is the aid sector racist?”” in OECD, Develoment Co-operation Report, Paris,
OECD Publishing, 2023, 85-87.

458 Report on the UK Government’s Strategy for International Development (May 2022), CP 67; “United Kingdom” in
OECD, Development Co-operation Profiles, Paris, OECD Publishing, 2023, 9.

49 (C.J. TAMS, “Recognizing Guarantees and Assurances of Non-Repetition: LaGrand and the Law of State
Responsibility Symposium: Reflections on the ICJ’s LaGrand Decision”, Yale J. Int’l L. 2002, Vol. 27, No. 2, 441-444;
P. D’ARGENT, “Reparation, Cessation, Assurances and Guarantees of Non-Repetition” in A. NOLLKAEMPER and 1.
PLAKOKEFALOS (eds.), Principles of shared responsibility in international law: An appraisal, Cambridge, Cambridge
University Press, 2014, 208-250.
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A. Legislative Measures

Notwithstanding their international commitments which were outlined in Chapter Ill, it does not
appear any European States have incorporated the principle of non-intervention on foreign territory

into their national legislation, e.g. by writing it into their constitutions.*®°

B. Protection of Vulnerable Groups: Human Rights Safeguarding

461 1t would

Human rights protection has been harmonized across Europe as it is an EU competence.
hence be redundant to analyze the individual discrimination frameworks in the Member States,
although the degree of adequate implementation varies and some distinctions need to be added for
the UK post-Brexit (infra). The EU has been making a concerted effort to address the pervasive issue
of racism in its territory. The Commission has acknowledged Europe’s colonial past and its profound
consequences for society in its 2020-2025 Anti-racism Action Plan, highlighting the historical roots
of racism.*%? At the heart of the EU’s legislative framework lie the Treaties and the Charter of
Fundamental Rights, which both include provisions that prohibit racial discrimination and reinforce

equality before the law.43

As for secondary EU law, the Racial Equality Directive is a key instrument, requiring equal treatment
for people of all races or ethnicities in a number of areas, such as social protection, work, and
education.*®* Another important law is the Framework Decision on Combating Racism and
Xenophobia, which mandates EU Member States to prohibit acts of incitement to violence or hatred
based on race or ethnicity.*®> Furthermore, the Victims' Rights Directive assures that victims of hate
crimes receive adequate support, protection, and involvement in criminal processes.*®® Lastly, the EU

460 M. SAUL, “The Normative Status of Self-Determination in International Law: A Formula for Uncertainty in the Scope
and Content of the Right?”, Human Rights Law Review 2011, Vol. 11, No. 4, (609) 625.

461 E. SPAVENTA, “Should we harmonize fundamental rights in the EU? Some reflections about minimum standards
and fundamental rights protection in the EU composite constitutional system”, Common Market Law Review 2018, Vol.
55, No. 4, 997-1023.

462 «A Union of equality: EU Anti-racism Action Plan 2020-2025”, European Commission 2020, https://commission.
europa.eu/document/download/beb25da4-e6b-459e-89f7-
bcdbd3a8f0c8_en?filename=a_union_of equality eu_action_plan_against_racism_2020_-2025_en.pdf.

463 See Articles 2 and 3 of the Consolidated Version of the Treaty on European Union, Official Journal of the European
Union 26 October 2012, C 326/13; Articles 10, 19 and 67(3) of the Consolidated Version of the Treaty on the Functioning
of the European Union, Official Journal of the European Union 26 October 2012, C 326/47; and Articles 20 and 21(1) of
the Charter of Fundamental Rights, Official Journal of the European Union 26 October 2012, C 326/391.

464 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin, Official Journal of the European Union 19 July 2000, L 180/22.

465 Council Framework Decision 2008/913/JHA of 28 November 2008 on combating certain forms and expressions of
racism and xenophobia by means of criminal law, Official Journal of the European Union 6 December 2008, L 328/55.
466 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum
standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision
2001/220/JHA, Official Journal of the European Union 14 November 2012, L 315/57.

80



has prioritized the establishment of national equality bodies within Member States, which play an

important role in monitoring compliance.*¢’

However, there have been difficulties in converting these legal frameworks into practice as
implementation and awareness remain critical challenges.*®® While the Racial Equality Directive has
been transposed by all Member States, concerns about its practical execution persist.**® Furthermore,
several EU nations have not completely implemented the Victims’ Rights Directive, underlining the
need for further efforts to ensure the adequate protection of human rights.*’® Following Brexit, the
UK decided to preserve EU law until 31 December 2023 under the Retained EU Law Act.*" It was
consequently unclear what would be the fate of EU equality law after this date until recently, when
the UK announced it would amend the Equality Act to maintain and conform to EU anti-
discrimination law with effect from January 1%, 2024.472 In general, it may be stated that the EU
framework offers a strong basis for addressing racial discrimination in both legislative and

enforcement contexts.

SECTION I1l. CONCLUSION

European States’ restitution efforts differ greatly between the former colonial powers: Belgium and
France, for example, have made progress toward recovering cultural objects and recognizing the
suffering of mixed-race children, while other States have moved forward less rapidly. Compensation
is still restricted to colonial injury in the strict sense with the UK’s Mau Mau case as one of the well-
known examples, whereas Germany and Italy’s compensation initiatives have come under fire for
their makeup and extent. Europe has taken varying approaches to facilitating satisfaction. Some
public apologies have come across as self-protecting; there has been little progress in removing or

recontextualizing colonial monuments; emerging truth commissions are encountering delays; there

467 D, DE GROOT, “Briefing on EU legislation and policies to address racial discrimination”, European Parliamentary
Research Service 2023, https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/745691/EPRS_BRI(2023)745691
_EN.pdf, 8-11.

488 |bid.

469 Report from the Commission to the European Parliament and the Council on the application of Council Directive
2000/43/EC implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (‘the
Racial Equality Directive’) and of Council Directive 2000/78/EC establishing a general framework for equal treatment in
employment and occupation (‘the Employment Equality Directive’) (19 March 2021), COM(2021) 139 final.

470 D, DE GROOT, “Briefing on EU legislation and policies to address racial discrimination”, European Parliamentary
Research Service 2023, https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/745691/EPRS_BRI(2023)745691_
EN.pdf, 6-8.

471 Retained EU Law (Revocation and Reform) Act of 29 June 2023, Stationary Office 19 July 2023, c. 28.

472 Equality Act of 8 April 2010 (2023 Amendment), Stationery Office 8 November 2023, c. 28; “Government legislates
to preserve EU-based discrimination law — what does this mean for employers?”, Lewis Silkin 2023,
https://www.lewissilkin.com/en/insights/government-legislates-to-preserve-eubased-discrimination-law--what-does-
this-mean-for-employers.
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has been some success in incorporating colonial history into mandatory school curricula, and the
process of ceasing colonial rule over the African continent is still ongoing. Although a large sum of
money is invested into development aid yearly by all former colonial powers, European States tend
to shy away from using colonial harm as a starting point for aid distribution. Instead, they prioritize
global challenges or “fragility”, indicating that their help is rooted in white saviorism rather than
having a clear reparative goal. Highlighting that present-day racism is a product of colonialism, the
EU has taken strong legal action to ensure robust anti-discrimination frameworks in the Member
States. In conclusion, European States’ responses to colonial harm remains fragmented and deficient,
with limited genuine action as their efforts are often overshadowed a reluctance to address the colonial
roots of contemporaneous global challenges such as poverty and racism.
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CONCLUSION

This thesis has examined the harm that European States brought upon former colonies and their
peoples in Africa, and the efforts made to address these historical injustices through reparations.
Several critical issues formed the basis of this inquiry. The ‘colonial amnesia’ experienced in
European States was identified as a key hurdle standing in the way of reconciliation. In response, the
vast array of harm that occurred as a result of colonialism was highlighted, ranging from historical
injustices to ongoing effects. Moreover, this study contested the perceived impossibility of repairing
colonial harm under international law due to current legal hurdles, offering practical solutions such
as a structural approach to reparations. Furthermore, it built upon the growing recognition of a moral
responsibility for reparations for colonial harm by European States, showing that the absence of a
legal obligation at present does not need to signify the end of the debate. As a whole, this research
contributed to the ongoing discourse on the decolonization of international law by exploring to what
extent the awarding of reparations by European States as a means of atonement for colonial harm
inflicted upon former African colonies and their peoples constitutes a State practice.

To answer this main research question, three sub-questions were formulated, which were addressed
across three correlating chapters. Chapter | delved into the foundational understanding of colonial
harm, seeking to answer the sub-question ‘What constitutes colonial harm?’ A differentiation was
made between colonial harm in the strict and broad sense, illuminating the lasting impact of historical
injustices on modern society. In Chapter I, the concept of reparations for colonial harm was studied,
focusing on the sub-question ‘What reparations may be utilized to address colonial harm?’ A
comprehensive typology of reparations was provided, proposing a structural approach comprised of
restitution, compensation, satisfaction, rehabilitation, and guarantees of non-repetition concerning
colonial harm in the strict and broad sense. Chapter 11l researched the third sub-question, namely
‘What initiatives to provide reparations for colonial harm have been taken in Western Europe?” The
findings showed a fragmented and deficient response, characterized by differing degrees of
restitution, compensation, satisfaction, rehabilitation, and GNR efforts, frequently overshadowed by

self-protecting gestures and hesitance to challenge colonial legacies.

After having examined these fundamentals, we can finally return to the central research question: ‘To
what extent does the awarding of reparations by European States as a means of atonement for colonial
harm inflicted upon former African colonies and their peoples constitute a State practice?” As outlined
in the methodology, this requires an evaluation of the extensivity and consistency of the conduct

studied in Chapter Il1. Both conditions need to be fulfilled cumulatively to be able to speak of State

83



practice, as opposed to a series of isolated events. Regarding the first criterion of extensivity, it can
be observed that all States participated in the studied rule - namely that reparations ought to be
provided for colonial harm - even if this engagement was based merely on a moral obligation.
Although the degree of compliance varied per State for each type of reparation, we may generally
speak of a widespread and representative practice, at least regionally in Western Europe. The second
criterion of consistency is where the studied conduct falls short of being able to be considered a State
practice. Although perfection is not necessary, a certain degree of uniformity and fixedness is
required. While every State participated in the general rule, many gaps were found in the practice of
providing reparations, such as Portugal and the UK taking little initiative on restituting colonial
artifacts, most countries not mandating education on colonial history, etc. This level of fluctuation
and contradiction does not align with the criterion of consistency, precluding the existence of a

genuine State practice.

Nevertheless, the former findings should not lead us to draw the unequivocal conclusion that this
conduct was a string of detached events. This study has shown that there is growing recognition of
the moral imperative to repair colonial harm, whereas it would be premature to claim that this
developing practice will serve as the foundation for a future legal obligation at this point in time. In
other words, firstly, these developments do represent a significant shift in former colonial powers’
attitudes towards reconciliation and secondly, the newly emerging ethos concerning reparations may
shape common standards, as well as promote consistency in how countries address the issue in the
future. However, the European practice surrounding reparations is still extremely disparate and
flawed in many ways. Both former colonial powers and academia have a distinct role to play in
challenging colonial amnesia. On the one hand, European States must continue to facilitate
international dialogue focused on partnership and collaboration with African nations, promoting unity
and accountability. On the other hand, rigorous academic research can play a crucial role by
investigating underexplored topics. For example, a comparative analysis of the legal approaches to
reparations across countries poses an interesting avenue for further research, since this may allow to
identify prospects for international cooperation and the harmonization of legal norms. Echoing the
wise words of Chimamanda Ngozi Adichie, all actors should engage in this dialogue and act more

courageously, as “to act with courage is to have concrete hope in a better future.”*"®

47 Transcribed from the end of Adichie’s speech at the Humboldt Forum, see “Chimamanda Adichie Speech at the
Humboldt Forum”, 2021, https://www.youtube.com/watch?v=K1CxhqOgF6E.
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