KATHOLIEKE UNIVERSITEIT LEUVEN
FACULTEIT RECHTSGELEERDHEID
Academic year 2010-2011

The Interface between Competition
Law, other EU Public Policies and their

Objectives.

Promotor: Prof. Dr. J. STUYCK Master Thesis handed in by:
Marlie€EDEYGERE
Final exdor the degree of:
MASTER QAW



KATHOLIEKE UNIVERSITEIT LEUVEN
FACULTEIT RECHTSGELEERDHEID
Academic year 2010-2011

The Interface between Competition
Law, other EUPublic Policies and their

Objectives.

Promotor: Prof. Dr. J. STUYCK Master Thesis handed in by:
Marlie€EDEYGERE
Final exdor the degree of:
MASTERFQAW



Summary

This master dissertation makes a two-step analysis.

The first section (‘competition law and its goalg)an outline of the goals of competition,
how they developed in the course of time and totwha extent Union goals concerning
competition stem from American antitrust law. ltig no means an attempt to provide for an
exhaustive list of goals, rather I tried to defthe competition goals most essential for Union
law, in order to grasp two propositions necessarytlie second section (‘the identification
and appraisal of possible clashes’). The firstdra the clear shift towards a full and
comprehensive economic appraisal of competition Imatters. The second is the
confirmation of European competition law’s spedifiadue to three peculiarities: consumer

welfare, market integration and fairness considanat

Building on this substantive delineation of EU catifon law goals, the second section
identifies three possible clashes of goals andapgs whether the conflict at issue really
constitutes a problem. Three intermediary conchsi@an be drawn. First, European
competition law can indeed insist on a strong enuo@ppraisal of the matter, but it is also
justa policy within a wider framework. Therefore conipen policy should respect the more
general policy choices on a Union level and stiteulaolicy integration. Second, the clash
between competition policy goals itself, is of mimmportance. The Union has clearly chosen
to advance consumer welfare above all. Third, Inérad whether other Union interests
(aside economic ones) can be taken into considerainder article 101(3) TFEU. It stems
from the examined cases that a consistent lineappetive could not be traced. In line with
MONTI | conclude that a positive upshot on other peticiis a side-effect ought to be
welcomed. However, in order to establish legalaiety, the Commission should: (a) adjust
its guidelines on article 101(3) TFEU insisting @anmerely economic appraisal, given their
inconsistency with the case law, the Commissions @ecisions and the duty to integrate
policies and (b) provide for enough delineationhomv and to what extent other policies can
be taken into accounfn important question for the future, is to whatesi article 7 TFEU,

insisting on policy integration, will play a role practice.
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Introduction

The economic approach

Recently, the Commission and the Court of Justidke@European Union (hereinafter CJEU)
have shown an increased determination to handlepetiion law issues from a more
economic perspective. The importance of econonmcthat field of law becomes obvious,
once one has examined the key concepts of theigraarea such as ‘competition’,
‘monopoly’, ‘oligopoly’, ‘barriers to entry’, whictall seem to be economic in nattirelence,

it is unsurprising that economic principles haver@asingly played a decisive role in the
submissions to the Commission, the decisions ofQbmmission and the judgments of the
General Court (hereinafter GC) and the CJEU.

In the 1970’s and 1980’s, economic principles wapglied imprecisely and in aad hoc
manner by the Commission and the CJEU, if econagasoning was already considered to
any exterft However, lately there has been a trend towardmemeased and explicit use of
economic argumertsOne can remark the increased reliance on econgraipning in the
Merger Regulatiohand a number of guidelines and notfcéghe paramount importance of
economics in EU competition law was further contdnby the appointment of a Chief
Economist in 2003 Parallel, increased prominence is attributed rippigical evidence to
support economic reasoning. In applying econonaseaing, competition authorities are able

to assess the pro- or anti-competitive effecthiefdonduct on the market more precisely.

!'s. BsHopand M. WALKER, The economics of EC Competition |dwandon, Sweet & Maxwell, 2010, 1-001.
23, BsHopand M. WALKER, The economics of EC Competition |dwendon, Sweet & Maxwell, 2010, 1-003.
® R.J.VAN DEN BERGH and P.DCAMESASCA, European Competition law and EconomiSshoten, Intersentia,
2001, 12.

* Council Regulation No. 139/2004 of 20 January 2684he control of concentrations between undemtgki
(the ECMR), [2004] OJ L124 /1.

® European Commission Notice on the definition &f televant market for the purposes of Community
competition [1997] OJ C 372/1; European Commis§aiidelines on vertical restraints [2000] OJ C291/01
European Commission Guidelines on the assessmétiabntal mergers under the Council Regulatiorhen
control of concentrations between undertakings 2@ C31/5; DG Competition Discussion Paper on the
application of Article 82 of the Treaty to exclusary abuses [2005]
http://ec.europa.eu/competition/antitrust/art8peper2005.pdf European Commission Guidelines on the
assessment of non-horizontal mergers under the cidRegulation on the control of concentrationswmstn
undertakings [2008] OJ C265/6; European CommisSiommunication: Guidance on the Commission’s
enforcement priorities in applying Article 82 oftEC Treaty to the exclusionary conduct by dominant
undertakings [2009] OJ C45.

® His task is to report directly to the Director @eal of DG Competition. The Chief Economist is soiped by a
team of economists.




Overall, there seems to be a consensus that cdinpdaw should be applied in pursuit of

economic efficiencies and consumer welfare and lsbtbuld be appraised in an economic
mannef. The major consequence that has arisen from thre Explicit economic reasoning

in general is the change of focus from protectiagpetitors towards protectirgpmpetition

and therefore examining the effects of the condaitter than the form.

Outline of the problem

In this regard, the question arises to what eximhtcompetition law can take into account

other objectives than the mere pursuit of econafficiencies.

The initial stage where a possible problem carearssin the enumeration of the various goals
of competition itself. Can the EU limit its policgolely to the protection of competition
without for instance taking into account the (smalknd maybe less efficient) competitors?
Does obtaining economic efficiencies automaticedlsult in consumer welfare benefits?

Secondly, from an ‘internal market’ point of vieivjs clear that over the years the Union has
outgrown a mere@conomicconception of the European (Economic) Union. Cousatly, in
Europe competition law is embedded in a larger éaork.

The internal market project explains the Commissidmostility towards agreements or
practices which prevent or hinder inter-state tr&teadly speakingzU competition law has
two goals: the promotion of integration between rbenstates and the promotion of effective
and undistorted competitidnThe two enumerated goals have the potential tlicowith
one another. For instance, some manufacturers gelyte limit the activities of retailers to
certain territories. That practice may in certancumstances prove to be pro-competitive, but
at the same time may be considered suspiciousbZtmmission since it contravenes with
the internal market objective (in an inter-natiosahtext). Therefore, agreements with the
same impact on economic welfare may be scrutiniééerently when deemed incompatible

with the integration objectiVe The market integration goal may even come aeipense of

" A. JonES and B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 18-19; ¢ N.
KROES ‘European Competition Policy — Delivering Better Mets and Better Choicekbndon, September 15
2005 available atww.ec/europal/eu

8 A. JoNEsand B.SUFRIN, EU Competition lawOxford, Oxford University Press, 2011, T8; MoNTI, EC
Competition lawCambridge, Cambridge University Press, 2007, 52.

°S. BsHopand M. WALKER, The economics of EC Competition |dwendon, Sweet & Maxwell, 2010, 1-008.
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efficiencies in the organisation of production afistribution'®. Indeed, the importance of the
objective of integration of the market is an inlméreharacteristic of EU competition law,
which distinguishes it from other competition regsn

Thirdly, there are possible conflicts of interestare the Union has established other policies
(such as consumer protection, industrial policgjambjectives,...).

In other words: how do the European Union and dBcies interrelate with the recently
adopted ‘economic efficiencies’ approach in contmeti law? The extent to which
competition law should also pursue other goals teé#ficiency such as protection of
competitors, jobs or the environment is controxardviany different policy objectives have
been pursued in the name of competition law overyisars; some of those could not find
foundations in notions of consumer welfare atwahjlst some were even “plainly inimical to

the pursuit of allocative and productive efficiezst™.

The pursuit of the other goals may be at the ex@eaisconsumer welfare or economic
efficiencies. Conversely, the realisation of ecomoeificiencies can conflict with either the

pursuit of market integration or other express Hllges. The question is whether, and to
what extent social, regional, employment, environtak integration- or other policies may or
should be strived for as a part of competition @glto what extent these policies influence
the decisions of the European Courts or whethecame(and whether it is desirable to) isolate

competition policy from other policies.

Relevance of the question

Competition law is a very dynamic field that ragid@volves. The market has never been this
diverse and rapidly shifting. Notable changes haken place in the world and the Union’s
economy®. For instance, great improvements have been nmadiechnology in sectors like
communications, computers, software, energy andntieenet. These improvements enable a
previous unthinkable scale of information excharggween businesses and consumers.

Further, some growing new markets, like sportsraedia, have commanded the attention for

10 3. PELKMANS, European Integration. Methods and Economic AnajyBisex, Longman, 1997, 183-266;).
VAN DEN BERGH, Modern industrial organisation and old-fashioneddpean competition law, 1E.C.L.R,
1996, 75.

1 R. WHISH, Competition lawOxford, Oxford University Press, 2009, 19.

12D.G.GoYDER, EC Competition LawOxford, Oxford University Press, 2003, 15.



the inspection of their complex activities and rates. Third, through globalisation the
number of concentrations with a Union-dimension hagseased. Fourthly, it should be
noticed that the impact of human rights as a lag@ tool is increasingly gaining
importancé®. Not only can this evolution be observed in theriaction with the European
Convention of Human Rights, but also in the Lisboraty (that encloses a Human Rights
Charter in the Constitutional text of the EU). Tlatter provides the CJEU with additional
legislative grounds to work with, both on a subst@nand a procedural levél Further, the
Commission is more closely cooperating with both /S and other competition authorities
outside the Union. In addition, the European Uni®m@n evolving concept in itself. Lastly,
competition law cases very often have an intertdipiaying field with a number of fields of
law come together. Against the outlined backgroih@écomes important, both internally and
externally, to have a clear framework of what cdaesitions are taken into account on a

legislative and judicial level.

For a European scholar it might be evident thagotactors than economic considerations are
taken into account. However both US scholars andaan academics have raised questions
about this interaction and criticised the versibrca@mpetition policy ‘contaminated’ by other
policies. | believe we should not flinch to answlese questions. It is to the detriment of the
EU’s legal unity that a coherent discussion onghgposes of competition law is not really
taking placé’. It will prove to be useful to tackle criticismomect flaws and manifestly set

out what we are doing and why.

In short, it is useful to go back to the sourcegider to redefine one’s own position, to keep
up with the stance of reality and establish legatainty in a complicated and dynamic area of
law. In order to understari@uropean Union’scompetition policy, one should keep in mind
the European specificitfsERBER finds law to make markets operate more effectiaelg tilt

their value, but law might also hinder market etifeness. The grip of markets on societies
can be mitigated and moderated by law, but theéarialation can also be intensified. “The

shape and effectiveness of these relationshipkeyefactors in determining the extent to

13 J.C.PRIs, The Lisbon Treaty; A Legal and Political AnalysBambridge, Cambridge University Press, 2010,
71.

14 K. LENAERTS ‘The Contribution of the European Court of Justio the area of Freedom, Sceurity and
Justice’, International and Comparative Law Quarterl2010, 301; Joined Cases C-92/09 and C-9a30&r
und Markus Schecke GbR and Hartmut Eifert v Lansselg2009].

15 R.J.VAN DEN BERGHand PD. CAMESASCA, European Competition Law and Economics: A Compeeati
PerspectiveLondon, Sweet & Maxwell, 2006, 5.



which competition can deliver on its promises, #mgly hold the potential for both enhancing

the benefits of markets and generating suppotthiem,™®.
Research method

This dissertation does not make a detailed anatysisow the Courts and Commission differ
in opinion, since that could be a field of studyisnown. It is also no chronological outline of

goals and their interrelation, rather | try to defiwhat the stance of law today is, where it
comes from, what direction it may lead to in thaufa and usually | add a personal opinion
on the matter. | also do not approach the problei traditional legal manner. In essence, |
try to appraise policy choices on a more genexallélhat way, | wanted to challenge myself
to form an opinion on how (competition) law can émould) give an incentive to practical,

real-life cases.

Section 1 Competition law and its goals
Chapter 1 Goals pursued in competition law
81 The evolution of the competition law approach

1. The economic nature of competition law

In order to prove and understand the economic eaificompetition law, we must ‘go back
to basics’ and ask ourselves the following questiihy does the legislator feel the need to
intervene? Why is there a need for competition fau@he will immediately see the link

between what ‘competition’ is and the question bfcli goal(s) it serves.

Already in defining the concept of competition, Iplems arise. Policy makers, economists,
lawyers and ultimately judges have employed thedwar different ways, serving various
ends. In EC competition law (now EU competition Jame find the concept of ‘effective
competition’’. In several cases, the CJEU has explained therdmmposition of article 102
Treaty on the Functioning of the European Unionrdmafter the “TFEU”) as ‘the
undertaking’s power to prevent effective competitibeing maintained on the relevant

15 D. GERBER Global CompetitionOxford, Oxford University Press, 2010, 2.
" A. JoNEsand B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 33.



market'®. In the Merger regulation the basis for prohilgitia merger to take place is the

possible effect of ‘significantly impeding effeotivompetition®.

BORK lists at least four different senses of the wowmdstth examining’. First, competition
can be seen as a synonym of ‘rivalry’, which isyaaimic conception defining the process.
Second, competition might equal ‘the absence dfaieds’ or in a third and more specific
wording ‘the state of the market where the indiadseller or buyer does not influence the
price by his sales or purchases’. Fourth, and Imgldupon the former formulation,
competition may be read as ‘the existence of fragetk industries and markets preserved
through the protection of small, viable, locally mad businesses’.d&Rk criticizes the four
named above for they are vague, for their loos@eismd because they do not take into
account the complexity of reality. Ultimately hends ‘consumer welfare’ to bthe goal.
Competition is then the circumstance where consuwmelfare cannot be enhanced by

consulting an alternative state of affairs in ofitag a ruling of a Court.

For the purpose of this thesis, the following cqiseare useful : competition is a struggle for
superiority, and in the commercial world this meatrsving for the custom and business of
people in the marketplaCe On the website of the Commission competition qyolis

described as follows: “Competition puts businesseder constant pressure to offer the best
possible range of goods at the best possible pbeesause if they don't, consumers can buy
elsewhere. In a free market, business should bargetitive game with consumers as the

beneficiaries®.

The reason why governments intervene is based @moety itself: the scientific knowledge
or conviction that when we do not operate in theketain certain specific situations, markets
do not produce the most efficient outcome (whethat be in favour of the consumer, small

businesses or society as a whole). Even classicahomists who put great faith in

18 Case 2/7@nited Brands v. Commissi¢h978] ECR 207, [1978] 1 CMLR 429, para. 65; C&#76
Hoffmann-La Roche & Co AG v. Commissjdf79] 3 CMLR 211, para. 38.

19 Council Regulation No. 139/2004 of 20 January 2684he control of concentrations between undengski
(the ECMR), [2004] OJ L124 /1, Art. 2(3).

%0 p.CLARKE andS.CoRONES Competition Law and Policy; cases and materi@sford, Oxford University
Press, 1999, 89; the same enumeration can be fou@isHorandM. WALKER, the Economics of EC
Competition lawLondon, Sweet & Maxwell, 2010, 17 and following.

2L R.WHIsSH, Competition lawOxford, Oxford University Press, 2009, 3.

2 http://ec.europa.eu/competition/consumers/what teth.h




competition as a process (and do claim state eremnte is often superfluous), were aware of
some need for government interference in ordessore the free operation of markats

How that is transposed in law, is a matter of polahoice. The twentieth century was
characterised by the ideological struggle betweagitalism and communism. Many states
considered state planning and explicit manageméneconomy more favourable than
competitive markets. As the millennium approachdte atmosphere changed and in
numerous countries demonopolisation, liberalisatiord privatisation took plate The
matter was further complicated by the rapid tecbgichl developments, globalisation and the
increase of international trade. Nowadays, therecdesensus that competitive markets
produce a better outcome than central state plgfmiBy and large, it is felt that the market
and the economic mechanisms described below aen gftoducing the most efficient
outcome, given their self-corrective nature. Ndweldss that is not always so. It is in those
exceptional instances that the legislator intergefide question is how those ‘exceptional

instances’ are defined.

Economists in the ninetieth century usually emptbyeonomic models to illustrate the
mechanism of competitive processes. In contrast thié¢ dynamic perception of competition
(as analysed by classical economists), the focus sbifted to a static notion on the
properties of the market equilibrium: the abst@cif perfect competitidfi

Four models are notable: perfect monopoly, oligpp@lorkable competition and perfect
competition. Perfect monopoly and perfect compmiitare rare. In a perfect monopoly, the
monopolist has the total control over the markatgs and output. There is no possibility for
buyers to switch to another seller (often instal®d state intervention, e.g. formerly De
Post.). Monopoly is casted off for both efficienaypd distributional reasons. Monopoly
induces resource misallocation (deadweight lossl) iincreases producer’s profits to the
detriment of consume’s Note that from a distributional point of view,ighs perceived as
less desirable. The other extreme is a market cteirsed by pure competition. In this model,

there are a substantial number of competitors. agket share of all of them is not

2 A, SMITH, An Enquiry into the Nature and Causes of the Wegltations 127-128 (1776); HCox andH.
HUBENER, Einfiihrung in die Wettbewerbstheorie und — pqlitik Handbuch des Wettbewerbs, H. Cox, U. Jens
& K. Markert eds., 1981, 10-11.

2 \WHisH, R., Competition LawOxford, Oxford University Press, 2009, 3.

BWHISH, R., Competition LawOxford, Oxford University Press, 2009, 3.

% R.J.VAN DEN BERGH and P.DCAMESASCA, European Competition law and EconomiSgshoten, Intersentia,
2001, 5.

2" R.J.VAN DEN BERGH and P.DCAMESASCA, European Competition law and EconomiSshoten, Intersentia,
2001, 6.



significant enough for one of them to have a deeisple in the competitive process. This
means that none of them can either influence tiee pevels, nor alter the supply-demand
balancé®. Moreover, products are homogenous, all buyers aslfers have perfect
information and there are no entry or exit barfiers

The other two models, oligopoly and workable contioet, are of greater importance because
of their relevance in practice. In an oligopolyusition there are only a small number of
leading firms in a relevant market. Therefore coties know each other’s identity and are
able to alter their economic behaviour given thadwledge. Consequently, oligopolies have
the inherent danger to lead to collusion betwesmpliyerd’. Workable competition is found
where there is a higher level of competitiveness lass information about competitors than
in an oligopoly. At the same time, the number ofmpetitors does not amount to the level
where one could talk about perfect competition. @ima of competition law is to prevent
individual undertakings from unfairly gaining matkeower, raising prices (by lowering
input), foreclosing competitors, ... Not only thosasics models, but also the key concepts
that characterise them are of an economic natbegriérs to entry’, ‘allocative efficiency’,

‘productive efficiency’, ‘elasticity of demand’, ...

The criticism often expressed is that the assumptimade in these models, especially the
models of perfect competition and monopoly, arekeh to be observed in practice. The
model is -just- a model. Products are diverse, rfaturers differentiate their products, there
is not always a sufficient amount of competitors,Reality is more complex and moreover,
company directors do not always make rational @wicying to maximise profits, nor do
they always keep costs at the lowest level possildlesH explains the latter as follows: “It is
true that the private costs of the producer willkept low, but that says nothing about the
social costs or ‘externalities’ which arise for mbg at large from, for example, the air
pollution that a factory causes, or the severeddirthat must be paid for because cheap
machinery is used which does not include satisfgcdafeguards against injury,”. MéH is
thus already touching upon one of the leading ssunethis thesis: should a policy as

competition concern itself with those social castst that up to specific legislatidt? The

% D.G.GOYER, EC Competition lawOxford, Oxford University Press, 1998, 11.

29 A. JonEsand B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 7.
30 A. JonEsand B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 11.
31 R.H. BoRK, The Antitrust ParadgxOxford, Free press, 1978, 114-115.



third problem with those models is their staticunat neglecting the dynamic nature of

marketg?.

It has been widely debated to what extent and Wwasic aim should be kept in mind when a
national or supra-national authority intervenesnfrwhat we have seen in the past, European
policy makers (in line with the Harvard School,.cinfra) believe there is a need for
intervention. The structure of the market, selerest, and the strive for profit maximisation
by individual undertakings, has proven to be ailéerground for conduct opposed to
consumer, producer and total welfare. In the reaidldy perfectly competitive markets are

rare.

2. The main objective of competition law: economida@éincy and

consumer welfare

As said above, perfect competition (and purely npafistic) markets are rare. However we
can use the model of perfect competition as a atanof reference, in order to determine how
to obtain economically efficient markets. Welfaseai concept that allows us to measure how
good a market performs. AsaM DEN BERGH and QAMESASCA note: “The structural concept
of perfect competition is very useful to analyse welfare properties of a market systéf”
Social welfare can be found where efficiency is mmased*. Consumer welfare and
economic efficiency thus complement each othegesa policy designed to promote greater
efficiency is defined by, depending on its disttitse nature, measuring the consumer surplus,
the producers surplus and total welfarét is important to already mention at this staiyet

the two mentioned objectives do not always match.

There are three economic efficiency componentsdymtive, allocative and dynamic
efficiency. A more efficient firm will maximise oput by using the most effective
combination of input which can be called produdtvefficient. Allocative efficiency is

reached when people can buy the product in the antbay want and they are willing to pay

32 R WHIsH, Competition LawOxford, Oxford University Press, 2009, 9.

% R.J.VAN DEN BERGH and P.DCAMESASCA, European Competition law and EconomiSshoten, Intersentia,
2001, 20.

3 A. JoNEsand B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 13.

% Compare S.SCRAMPTON, Alternative approaches to competition law, W. COMP. 551994, nr.4.



the price that has been set. Dynamic efficiencyneg a static notion and therefore
supplements the two others. It offers social welfar the long run, by the invention,
development and diffusion of new products and petidn processé& In reality, markets
evolve due to technological discoveries and thedhiction of new and improved products.
Welfare analysis should thus consider both aspertsany trade-off between th&m

Total welfare is the sum of producer and consunueplgs. Both consumer and producer
surplus are maximised in a perfectly competitiveka&’. Now, what is the basic concern
towards monopoly? The (efficiency) problem is ttre surplus lost by consumers does not
eqgual the gain of the monopolist. That is what & ‘deadweight loss’: some surplus is lost
to the market. The same can be said for oligoptiyasons: the consumer has to be protected
as there is a likelihood of collusion between cotitpes. Prices can be raised, output
restricted, information disposal blurred ...

Given the fact that most markets are not charaatdrby perfect competition, the European
legislator strongly believes that he should takecion and strive for the mostficientform

of competition in the relating market.0®DER advocates that negative aims alone are not
enougli®. Negative legislation provides for penalties reimtpagreements that fall within the
prohibition void and unenforceable. “Once, howewecompetition authority has achieved a
reasonable degree of success in implementing surahsfof negative control, it is usually
realised that such control alone may not in thg lnm satisfy public or political demand for
the achievement of tangible results in for instalitoeralising markets previously dominated
by State-owned or State-controlled organisatidfisSubsequently, there is a need to go
further than these negative responsibilities andotmbine them with a positive distress for a
framework encouraging competition in all its vasoftorms. Very often, that is done by
issuing block exemptions that stimulate well-defireategories to ‘mould’ their agreements
in a way consistent with the new legislation. Farthore, even those undertakings that are
required to obtain an individual approval (becatly exceed a threshold) will normally try
to convince the Commission that their agreemerdvic the pattern laid down by the block

exemption in every other respect.

% R.J.VAN DEN BERGHand P.DCAMESASCA, European Competition law and EconomiSshoten, Intersentia,
2001, 5.

37 D. HILDEBRAND, The role of Economic Analysis in the EC Competitidas The Hague, Kluwer law
International, 2002, 167.

3 Consumer surplus: thdiscrepancy between the price consumers paid, &ad tvey would have been willing
to pay; Producer surplus: the profit margin, trecipancy between the cost of producing and thiegelrice.

%9 D.G.GoYDER, EC Competition LawOxford, Oxford University Press, 2003, 527.

“°D.G.GoYDER, EC Competition LawOxford, Oxford University Press, 2003, 528.
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Overall, the majority view is that competition laskould pursue as a main goal economic
efficiency and consumer welfdfe In the next section, a historical outline andcdssion of
the legal thinking concerning the goals and fouietiatof competition law is provided for.

3. The US

The US had a decisive influence on the thinking aestelopment of competition law.
Therefore, it is important to examine the Americaamalysis concerning competition law
goals. That way, we can establish what the maiaatives inEuropeancompetition law are,
to what extent they have been derived from or laag#ferent focus than US antitrust law.

3.1.The Harvard School

In the 1930's the ‘structure-conduct-performanceag@m’ arose at Harvard Universif§.
The paradigm explains that the structure of a médrke a decisive influence on the conduct
of an economic actor, which leads to certain kiotleconomic performance. It signifies that
since in the end structure dictates performanceyctsiral remedies are favoured over
behaviouraremedies”? In the original Harvard view market power was $iciged as being
per seharmful and thus illegal. 8N examined industries and found that most induswiee
highly concentrated; entry barriers were a commbenpmenon and a market setting
resulting in monopoly prices did not require a highel of concentratiol. Consequently,
American Antitrust law sought to protect small Imgsises and had a critical attitude towards
business enlargement. The result was a very inguantitrust enforcement policy in the
1960°S”.

*L A. JoNEsand B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 51.

2 See J.S. BN, Barriers to New Competition: their character andssmuences in manufacturing industries,
Harvard University Pressl1956.

43 C.KAYSEN andD.F. TURNER, Antitrust Policy, An Economic and Legal Analysidarvard University Press
1959.

“ A. JoNEsand B. $FRIN, EU Competition lawOxford, Oxford University Press, 2011, 22.

> E.g.,Brown Shoe Co v. United Stat830 US 294, 82 S.Ct 1502 (196E)C v. Consolidated Foods Corp

380 US 592, 85 S.Ct 1220 (196B)fC v. Proctor & Gamble G386 US 568,87 S.Ct 1224 (196Upited

States v. Arnold, Schwinn & €888 US 365, 87 S.Ct 1856 (1967).
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3.2.The Chicago School

The Chicago School reacted to the Harvard Schamtpirical results. They claimed that
economies of scale were not rare and barriers tiy @ere not widespread. Their basis of
competition policy was theoretical rather than empl. The Chicago School had a strong
belief in the market and its corrective mechanidda sentimental ground for small
competitors should be taken into account, ratheptirsuit of efficiency should be the unique
goal of competition laf. Price theory assumes that firms will seek to mmésé profits.
Trying to maximise profits is in essence competittonduct. There is a strong reliance on the
conviction that markets are able to correct evdntoperfections themselvesoBNERderives
two guidelines for antitrust law: the conduct ofximaising profits is in essence lawful and the
benchmark to scrutinise (anti)competitive condiniudd not be an economic model, but the
‘economically efficient’ touchstofé It is worth mentioning here already thabdRER
although he does not personally favour this optienpgnises the possibility for the legislator
to embrace a broader set of g&ls

BORK is one of the authors convinced of the sole ptiguefficiency in competition law. In
his bookThe Antitrust Paradox: A Policy at War with it§8lfhe claims that antitrust law
should by no means enclose an ethical componemisu@eer welfare is obtained when the
consumer demand is satisfied as fully as the tdofrmal process allows. There is no
distributive normative purpose underpinning comntjmeti law. Allocative efficiency entails
consumer welfare, but consumer welfare without englied normative saying about how
that prosperity should be divided amongst sociBtyse are matters for other laws and public
policy fields®. Chicagoans thus strive for a more minimal, sifieatly and economically

justified approach in competition law.

However, one of the main critiques we find in e is the non-existence of the apolitical
contention Chicagoans claim to haveDHAR submits that a non-distributional notion of
efficiency can in fact not claim to be neutral teeif. That attitude of indifference in fact

results into an encouragement of inequality indisribution of income throughout society.

*5 The Chicago school in this respect means alloeatfficiency, which is reached when the suppliedpces to
the point where marginal cost and market pricecargruent.

“"R.A.POSNER The Chicago School of Antitrust analysi®7 U. PA. L. Re\925, 1979R.A. POSNER Antitrust
law: an economic perspectiv€hicago, University of Chicago Press, 1976, 20.

8 R.A. POSNER Antitrust law: an economic perspectjy@hicago, University of Chicago Press, 1976, 4.
“9R.H. BORK, The Antitrust Paradox: A Policy at War with Itsélfew York, Free press, 1993, 426-429.

0. KorAH, An introductory guide to EC competition law. Setieed, Oxford, Hart Publishing, 2000, 9.
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Stated in an explicit way: “it is only neutral iby believe helping the wealthy to get wealthier
is neutral,®>. Or when wewould apply RwLs’s theory of justice (thus from a political and
philosophical angle): Chicagoans, already takirgjamce without admitting to do so, would
not support the alleged non-distributional goal tife ‘original position’ would be
overshadowed by ‘a veil of ignorance’ when deteingjnthe morality of a certain isstfe
RawLs establishes a theory concerning justice origigatiom a specific ‘original position’.

In the hypothetical situation people would be ipre-social state where the decision of how a
future society should look like is yet to be maalépeople would opt for two principles. The
first would be each person having an equal righhtomost extensive scheme of equal basic
liberties, compatible with those of others. Theosetcfocuses on the arrangement of social
and economic inequalities so that they are to yayy®ne’'s advantage and (b) attached to
positions and offices open to &l Thus, when an individual's judgment is covereddyeil

of ignorance’, he or she will chose the maximumdibrwithout privileging any class or kind
of people. In the policy field of competition tho&dl’ will ultimately be the consumers
profiting of a competitive market. That finding edidy shows an apolitical contention is a

dubious concept to claim.

Fox and QLLIVAN advocate that although economics are a helpfulfesacompetition law,
antitrust law does not equal economics. “Antitdast was not adopted to squeeze the greatest
possible efficiency out of busines&” According to “most people agree that economica is
tool helping competition law on course to help aonmers and to facilitate dynamic
competition. We do not want an antitrust systent tmats consumers rather than helps
them,”. Even within the US there have been callscase-law and policy statements of
enforcement agencies confirming the importance afsamer benefit. The Department of
Justice published policy statement in 2005 titf#dhtitrust Enforcement and the Consumer”.
The guideline states: “Antitrust laws protect cotitpen. Free and open competition benefits
consumers by ensuring lower prices and new anckrbptbducts. [...] When competitors
agree to fix prices, rig bids or allocate (divide) wustomers, consumers lose the benefits of
competition. The prices that result when compeditogree in these ways are artificially high;

such prices do not accurately reflect cost andetbez distort the allocation of society's

L R.ADHAR, Consumers, redistribution of income and the psepaf competition lawECLR 2002, 23.

%2 p B.LEHNING, Rawls Kopstukken filosofieRotterdam, Lemniscaat, 2006, 45.

%3 J.RAawLS, A Theory of JustiggDxford, Oxford University Press, 1999, 53.

> E.M.Fox and L.A.SULLIVAN , ‘Antitrust — Retrospective and Prospective: Whaewae coming from? Where
are we going?’ (1987) 68ew York Uni\LR 936, 956-9.
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resources. The result is a loss not only to U.8semers and taxpayers, but also the U.S.
economy,®.

If we would compose an antitrust law of a mininsakt, that would only proscribe clear
cartel agreements and mergers creating monopolytigges excluding all possible
competition. As noted above these clear casesarerbe found often. So antitrust law in
itself would not be effective, nor efficient. Thérang belief of Chicagoans in the self-
corrective ability of the market is often criticizas wef°.

3.3.Post-Chicago

JONES and SJFRIN establish an accurate conclusion on the Post-Chigagyy on the aim of
competition law in general: “Post-Chicago competiti scholarship admits of more
complexities than either the pure Harvard or Chicagproaches?’. In fact, in the view of
many scholars it has been recognised that econdmeiory is a useful tool to obtain
efficiency. However these economic answers needmdie definite or the only motive in

competition law, nor have economic assessmentsyaltbeen of a value-free nature.

4. Europe
4.1.The alignment of competition law with moderromamic
thinking: indicators of a more economic approackvbich

the consumer ultimately benefits

The European Union has initially based its comjetitpolicy on the Harvard School’s
analysis. As noted above, this conception of competpolicy leaves space for a wide range
of factors to be taken into account when scrutigisivhether conduct is anti-competitive or
not. However, the Union has acknowledged the @iticexpressed by Chicagoans to analyse
competition not merely structurally, but as a psscas well. Up until today Europe is trying
to find the ‘consensus position’ in between theepand extreme views of either Harvard or

Chicago.

% http://www.justice.gov/atr/public/div_stats/21148tn
%% A, JoNEsand B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 30.
" A. JoNEsand B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 31.
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Contrary to how American scholars often perceiveddthpetition policy, for the continental
lawyer, law-maker and doctrine; ‘Antitrust law’ shd not be a highly interventionist and
protectionist framework to ensure economic and gomes welfare in every industrial sector.
Rather, it is there to ensure anticompetitive b&havdoes not take plate According to
MONTI, a competition policy is not set up to guarantee welfare of every section of the
economy. It has a more humble intent, namely taleom anti-competitive behavidgdr In
other words, it aims to provide for a frameworkhiit which the market can operate freely,
whilst setting out the out-and-outer borders. Timeans that scarce resources should be
exploited in an efficient way, both in the shortdahe long run. Consequently, the focus on

economics as guiding principles is paramount, thuto way exhaustive.

European competition law and policy should alwagssben against the background of the
European Union framework and its objectives. Indegticles 2 and 3 Treaty on the
establishment of the European Union (hereinaftet)I&hich spell out the values and
objectives of the EU are an important source of ititerpretation of the provisions on
competitiofi®. The Treaty of Lisbon replaced the list of UniamdaCommunity objectives,
instruments and tasks by an introductory titleha TEU (Title I.: Common provisions) that
sets out the values of the Union (2 TEU) and presithe Union with a list of objectives (3
TEU). Worth noticing is that the list focuses omreconomic goals to a far greater extent
than the EC Treaty.

It is clear that the concept of workable compatitemd the theory of the Harvard School are
more favourable to far-reaching governmental irgation. Both have a manifest impact on
European competition poli&} That is logical, since competition policy in the) should
always be seen against the internal market framev&PARRET expresses it “For
competition, this has meant an instrumental viewarhpetition provisions as being primarily

intended to help create the single marlétfhdeed, there are political goals underpinning

8 G, MoNTI, EC Competition lawCambridge, Cambridge University Press, 2007, 2.

%9 G. MoNTI, EC Competition lawCambridge, Cambridge University Press, 2007, 2.

®Case C-9/9&chirolles Distribution[2000] ECRI-8207, 24.

1 R.J.VAN DEN BERGHandP.D. CAMESASCA, European Competition Law and Economics: A Compegati
PerspectiveLondon, Sweet & Maxwell, 2006, 34.

2| v.aMm. PARRET, Do we (still) know what we are protecting? The dision on the objectives of competition
law from different perspective$)JLEC Discussion paper Seriez009-2010.
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competition policy and that is exactly becauseBbehas an institutional framework and

vision to install and protect the internal market.

European law provides for three basic rules twestfor undistorted competition. Article 102
TFEU prohibits dominant firms to harm the compeétprocess. Article 101 TFEU prohibits
firms to conclude anti-competitive agreements aindllfy Regulation 139/2004 prohibits
firms to merge when the effect would harm compmtf. In addition, the Treaty provides for
several obligations for member states to reducadoarto trade in order to create an internal
market. Further, Article 3(1)(g) EC used to stdtattthe EC shall have ‘a system ensuring
that competition in the internal market is not dited’. Below, the reason of the removal and

consequences thereof will be outlined.

As previously indicated, in the 1970's and 1980égonomic principles were applied
imprecisely and in and hocmanner by the Commission and the CIElh 1969, the CJEU
expressed its concern with regards to competitiohcy being used without a precise
economic analysis, which might undermine the fotioda of competition la#%. From the
1990’s onwards we can perceive a general deteriomat Europe to keep competition law
in line with the modern economic theories and islarstandings as ‘efficiency trade-offs’,
‘dynamic efficiency’ and ‘consumer welfaP&’ It is obvious that since competition law is
economic in nature, and economic techniques ofyaizaévolve and improve, those renewed
conceptualisations and findings need to be appliedhodern competition assessméhts
Below, indicators of this increased encroachmeninmaern economic evaluation techniques
will be set out. Summarily, European Competitiow lzas evolved from a legalistic tradition
to a framework of economic assessment of businesgiges affecting competitiéh In the

same course in time, the ‘consumer welfare’ conugyst increasingly taken into accotint

%3 Council Regulation No. 139/2004 of 20 January 20084he control of concentrations between undergskin
(the ECMR), [2004] OJ L124 /1.

4 R.WHIsH, Competition LawOxford, Oxford University Press, 2009, 2 .

% Case 14/68Valt Wilhelm v. Bundeskartellafit969] ECR 1, 13, at 14.

% D. HILDEBRAND, The role of Economic Analysis in the EC Competitidas The Hague, Kluwer law
International, 2002, 3; RVHISH, Competition LawOxford, Oxford University Press, 2009, 2.

7 D. HILDEBRAND, The role of Economic Analysis in the EC Competitidas The Hague, Kluwer law
International, 2002, 3.

% R.J.VAN DEN BERGHandP.D. CAMESASCA, European Competition Law and Economics: A Compeeati
PerspectiveLondon, Sweet & Maxwell, 2006, 5.

%9 R.J.VAN DEN BERGH andP.D. CAMESASCA, European Competition Law and Economics: A Compeeati
PerspectiveLondon, Sweet & Maxwell, 2006, 5.
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If we read what has been said above through the @fya US scholar, we must acknowledge
that there is a need for a more precise and aecaratlysis of the subject matter. For it is also
the Union’s aim to ensure that the implementatibthe relevant provisions of the Treaty are
carried out, by the Union’s institution’s and memlstates, in a legally consistent and
complete fashioff. We must use economic tools to enhance legal semsy, gain
legitimacy and even in broader terms there is aefefor democratic transparency. It is
however important that the US scholar understanu$ acknowledges the prior basic
structure of the former EEC and its inherent ecanoprogram. There is an inevitable
interrelation between any competition policy ruledaother aims and objectives of what is
now called the European Union. The European Paii@ker’'s conviction is that if one
engages in a system with on its agenda, amongst qblicies, competition policy, the
framework objectives and aims cannot and shouldbeosacrificed because of the (more
specific) economic considerations in that policgaarThe dissident opinion would diminish
the internal logic of the EU program itself. Reciing both means that indeed, there is a
need for consistency in the application of econoagincepts in competition law. But on a
more general level, there is a need for a congistdation with the institutional framework of

the Union which features as a ‘spider web’ distiiitbgioverarching aims and objectives.

41.1. Inlaw

Article 101(3) TFEU provides for the possibility aflowing a restrictive agreement if it
has been shown that tpeoduction or distribution of goods is improvedtbe technical
or economical process has been promotehile consumersre allowed to obtain a fair
share of the benefit. The abuse of a dominantipasily undertakings is prohibited by
article 102 TFEU. The article itself refers to amher of non-exhaustive examples of
that conduct likeunfair purchase or selling prices, unfair tradingrditions, limiting
production, markets or technical developmentAlso in the Merger Regulation
economic concepts are a focal point of attentidre Merger Regulation states in article
2(3) a concentration that would significantljnpede effective competitionn the

common market or in a substantial part of it, imtipalar as a result of thereation or

°D.G.GoYDER, EC Competition LawOxford, Oxford University Press, 2003, 521.
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strengthening of a dominant positioshall be declared incompatible with the common

markef™. It is clear that the concepts in italics favonrezonomic appraisal.

4.1.2. Institutions and public authorities, their speeched

guidelines

In many speeches and publications of the Commissian shift towards the promotion of
economic efficiency (and consumer welfare) candiead.

In 2000, the Commission adopted Guidelines on ed@rtiestraints. In paragraph 7 one reads:
‘The protection of competition is the primary olijee of EC competition policy, as it
enhances consumer welfare and creates an effafiecation of resource¥’

In 1999, the economist &NTI was appointed Commissioner responsible for coriefi
which in itself is an acknowledgement of the impade of an economic approach in the
competition law field. He furthered the shift insdeibing the EC approach as follows:
“Enshrined in the Treaty... [is] ‘an open market emmy with free competition’. Since its
adoption more than 40 years ago, the Treaty acletyels the fundamental role of the market
and of competition in [...]Jencouraging the optimal allocation of resources gnanting the
economic agents the appropriate incentives to parptoductive efficiency, quality and
innovation Personally | believe that this principle of arenpnarket economy does not imply
an attitude of unconditional faith with respectite operation of market mechanisms. On the
contrary, it requires a serious commitment-as aglh self-restraint-by public powers, aimed
at preserving those mechanisfs,

Neelie KROESalso pointed out the economic character competla took up, in her speech
‘Assessment of and  perspectives for  competition icpol in  Europe
Celebration of the 8Danniversary of the Treaty of Rom& “In the mid to late 1990s, the
Commission began a re-evaluation of many areassadrititrust policy: the assessment of

vertical restraints, horizontal cooperation agrest:@nd car distribution agreements were all

™ Council Regulation No. 139/2004 of 20 January 2684he control of concentrations between undengski
(the ECMR), [2004] OJ L124 /1.

2 European Commission Guidelines on vertical restsg2000] OJ C291/01, para 7.

3 M. MoNTI, ‘European Competition policy for the 21st CentumyB. Hawk (ed.) [2000Fordham Corp L Inst
chap. 15, (and available on the Commission’s welsip://www.europa.eu.int/comm/competition/speeches/
"N. KROES Assessment of and perspectives for competitionypimliEuropeBarcelona, November 2007,
http://europa.eu/rapid/pressReleasesAction.doete=SPEECH/07/722&format=HTML&aged=1&language
=EN&quilLanguage=en
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revisited to introduce a more economic approacbciBEexemptions no longer contain lists of
positive and negative clauses. Only anticompetitiaises are listed, and comprehensive
guidelines explain how to assess agreements in ¢éisenomic context. The same approach
was followed for technology transfer agreementd@4,”.

The focus on economics as one of the guiding grlesiin competition law, has once again
been reconfirmed in the speech afMWNIA, Vice President of the European Commission
responsible for Competition policy, on the CompetitDay 2010:

“We need to keep our rules in tune with today’sngiag economy and ensure that we have a
consistent framework, rooted in solid economic gples, that can give guidance to
companies,”. Again in a speech of 2010,LuUNIA confirms the shift towards a modern
economic approactiWhat we can see is a modern approach to antignfgircement, which
focuses on preventing or putting an end to consuimam, rather than protecting
"competitors" as such.[...] What | have already wssed is the huge amount of detailed work

which goes into the legal and economic analysistthderpins the Commission's work,”

4.1.3.The economic analysis of the Commission aed t

use of econometric research

The Commission has shown its determination to lt@saotices and group exemptions on
insights derived from industrial economics.

The reliance on economics can be seen in a widkserwider application of article 101(1)
TFEU, the new approach towards vertical restr&intee manner of assessing dominance in

article 102 TFEU, the delineation of the relevamirket® and collective dominance under the

5J. ALMUNIA , ‘Competition Policy: State of Play and Future OukoEuropean Competition DayBrussels,
October 21 2010,
http://europa.eu/rapid/pressReleasesAction.doete=SPEECH/10/576&format=HTML&aged=0&language
=EN&guiLanguage=en

%3, ALMUNIA , ‘EU Antitrust policy: the road ahead Internationgbrum on EU Competition LawBrussels,
March " 2010,
http://europa.eu/rapid/pressReleasesAction.dotefeSPEECH/10/81&format=HTML&aged=0&language=
EN&guiLanguage=en

" Commission Regulation (EC) No. 2790/1999 of 22d#mer1999 on the application of Article 81(3) of the
Treaty to categories of vertical agreements andeed practices, [1999] OJ L 336/21.

8 European Commission Notice on the definition &f televant market for the purposes of Community
competition [1997] OJ C 372/1.
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Merger Regulatioff. The evolution towards a more economic appraisaeain for instance

the Merger Regulation and the EC Horizontal Mer@ardelines. The second revision of the
Merger Regulation was to a large extent promptedheychiding decisions of the GC in
Airtours®®, Schneider/Legrarfd and Tetra Laval/Sidéf. The Court annulled the decisions
made by the Commission because of the unsoundasiiivet appraisal. The Commission was
shaken up by this criticism. Subsequently, the Mefgask Force of the DG Competition was
institutionally altered and more importantly, a Hligwelcomed focus on the competitive
effects of concentrations in economics and theaissel of EC Horizontal Merger Guidelines
took place. The more transparent and detailed ightieer of the Commission’s assessment
criteria was appreciated for obvious reasons, g kide the use of principles of economic
analysis. The Commission has also requested a muwhbgpert reports concerning economic
theory and measurement of unilateral eff€ctgacit collusiofi?, differentiated product

merger&® and the impact of vertical and conglomerate nrsfgje

4.2. Economic focus, with a twist

As already indicated above, it should be broughone’s attention that in Europe, non-
economic goals do play a role in the current coitipetpolicy?”. There are a number of
political goals underpinning EU competition law tthall not always be in harmony with the
aim of allocative efficiend¥f. Thus, the focus is not solely set on economidcieficy
reasoning. As noted above, consumer welfare anerotijoals are added to the latter. This

means that in essence in Europe ‘economic effigieas a concept is more than global

"9 D. HILDEBRAND, The role of Economic Analysis in the EC Competitidas The Hague, Kluwer law
International, 2002, 3.

8 Case T-342/9%irtours v Commissiof2002] ECR 11-2585.

81 Case T-310/08chneider v Commissi¢f002] ECR 11-4071.

82 Case T-5/0Zetra Laval v Commissidi2002] ECR 11-4381.

8 M. IVALDI, B. JULLIEN, P.REY, P.SEABRIGHT andJ. TIROLE, Economics of Unilateral Effecf2003] (Final
Report Prepared for DG Comp.).

8 M. IVALDI, B. JULLIEN, P.REY, P.SEABRIGHT andJ. TIROLE, Economics of Unilateral Effecf2003] (Final
Report Prepared for DG Comp.).

8 R.J.EPSTEIN andD.L. RUBINFELD, Effects of Mergers Involving Differentiated prodsf@004] (Final Report
Prepared for DG Comp.)

http://ec.europa.eu/competition/mergers/studierisfeffects mergers_involving_differentiated prodipdf
8J. G4URCH, The impact of Vertical an Conglomerate Mergi@804] (Final Report Prepared for DG Comp.)
http://ec.europa.eu/competition/mergers/studierisfmerger_impact.pdf

87 R.J.VAN DEN BERGH and P.DCAMESASCA, European Competition law and EconomiSshoten, Intersentia,
2001, 1.

8 R.J.VAN DEN BERGH and P.DCAMESASCA, European Competition law and EconomiSgshoten, Intersentia,
2001, 2.
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economic welfare, the sum of producer and consuwefaré®. In addition competition
policy in Europe is just one of the EU’s polici@he broader context of EU competition
policy, the Treaty as a whole and the outline apmhére’ of its objectives, are relevant for

understanding EU competition &

Enumerating the various aims of EU Competition lamot an easy task. Scholars differ in
opinion, enumeration, number of goals mentioned®n.top of that, there is an economic and
a legal perspective for classifying goals. Veryenfthe objectives enumerated by scholars are
so intertwined that | found it particularly diffittuto divide them up in categories. Therefore,
what follows is by no means exhaustive, nor fixedt that be an important caveat when

reading the following.

4.2.1. Consumer welfare

Under the consumer welfare standard, producer geamsot justify losses in consumer
surplus. If however, total welfare instead of cansu welfare is linked to allocative

efficiency, the outcome will be totally differerince total welfare consists of the sum of
consumer and producer welfare, it is of no imparéawhich one of the two gains. What
‘welfare concept’ policy makers link to economidigéncy will thus result in different

outcomes. The Commission has gradually advancegrtitection of consumer welfare (by
ensuring low prices) as a paramount goal, whilsthat same time stressing the weight of

efficiency savings (by pointing out the cost redigcpotential of merger®)

Consumer welfare is often characterised as a moliical objective, thus it must be an
explicit policy of the legislatdf. Article 101(3) TFEU clarifies that European cortifpen

policy does not serve the narrow goal of simply mmasing consumer and producer surplus,
since cartel agreements are deemed to ‘allow coesuanfair share of the benefit'’. However,

in literature it is said that it follows from othésnguage versions of the Treaty that the

8 R.J.VAN DEN BERGHand P.DCAMESASCA, European Competition law and EconomiSshoten, Intersentia,
2001, 1.

%1.Y.J.M. PARRET, Do we (still) know what we are protecting? The disgion on the objectives of competition
law from different perspective$JLEC Discussion paper Seriez009-2010.

1 R.J.VAN DEN BERGH ANDP.D. CAMESASCA, European Competition Law and Economics: A Compeeati
PerspectiveLondon, Sweet & Maxwell, 2006, 5.

92 R.J.VAN DEN BERGH and P.DCAMESASCA, European Competition law and EconomiSshoten, Intersentia,
2001, 15.

21



consumer in this provision need not necessarilthbeultimate consumer, rather the client of
the undertaking concern&din article 102(b) TFEU the abuse of one’s domir@osition (by
limiting production, markets or technical developi)ewhich harms consumers shall be
prohibited as it is incompatible with the intermalarket. Article 2(1)(b) of the Merger
Regulation also contains a reference to consurimevghich it is outlined that the Commission
shall take into account the interests of intermedend ultimate consumers in appraising

merger§”.

The GC in 2006 ruled on two cases, marking thel4eing’ or ‘welfare’ of consumers as an
objective. InOsterreichische Postsparkassiee GC said:

“It should be pointed out in this respect that th#mate purpose of the rules that seek to
ensure that competition is not distorted in thenmal market is to increase the well-being of
consumers. That purpose in particular can be seemthe wording of Article 81 EC. Whilst
the prohibition laid down in article 81(1) EC mag declared inapplicable in the case of
cartels which contribute to improving the produntior distribution of the goods in question
or to promoting technical or economic progresst pussibility, for which provision is made
in Article 81(3) EC, is inter alia subject to thenclition that a fair share of the resulting
benefit is allowed for users of those products. @etition law and competition policy
therefore have an undeniable impact on the spessfimomic interests of final customers who
purchase goods and servic€s,In GlaxoSmithKlinethe GC said:

“However, as the objective of the Community compatirules is to prevent undertakings, by
restricting competition between themselves or whild parties, from reducing the welfare of

the final consumer of the products in questiéh,”

Further, the span of article 169 TFEU on consunneteption should be taken into account.
The article explains that the Union and its ingitias should favour policy integration, in
particular outlining that ‘the Union shall contrileuto protecting the health, safety and
economic interests of consumers, as well as to ptiagntheir right to information, education

and to organize themselves in order to safeguaid ititerests,”.

9. VAN BAEL andJ.F. BELLIS, EC Competition Law Reportn examination of EC competition law and policy,
supported by relevant texts, London, Sweet & Makwl€l94, para. 11-40; European Commission
Communication: Guidelines on the application ofiédet 81(3) [2004] OJ C101/97, para 84.

% Council Regulation No. 139/2004 of 20 January 26684he control of concentrations between undemtgki
(the ECMR), [2004] OJ L124 /1.

% Cases T-213/01 and T-214/@sterreichische Postsparkasse AG v. CommisaimBank fiir Arbeit und
Wirtshaft AG v. Commissid2006] ECR 1I-160, para. 115.

% Case T-168/01GlaxoSmithKlineServices Unlimited v. Commisg2006] ECR 11-2969, para. 118.
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Consumer welfare is a broader concept than conspnogection. Before the modernisation
proces?’, which established a clear shift towards econosfficiency reasoning and the
consumer welfare standardedbER accentuated the disparities between consumer piatec
laws and competition lalk He claimed that article 101(3) TFEU requires abuielfare to
increase, not necessarily consumer welfare. Hestwn the insurance that benefits arising
from an agreement are passed on and thus do nosemnle the parties’ interests. In his view,
the ‘consumers’ referred to in the aforementioneiiclas need not necessarily be final
consumers, nor would the term ‘consumer’ per sadegl in the same way as for the purpose
of consumer law. Rather and more general, consumeutd be any party in a downstream
relation. Due to the specific reference to themudtie consumer in the Merger Regulation
article, VEDDER recognises the possibility of competition poliaysed as a consumer
protection instrument. He underscores that consymatection is only one of the various
factors the Commission pays attention to. Furthercites articles 2(2) and (3) of the Merger
Regulation which clarify that the ultimate toolagpraisal of concentrations is ‘the significant
impediment of effective competition’. In his viewhere is thus a clear hierarchy between

consumer welfare and economic efficiency.

Stuyck believes, and even more so after modernisation, db@sumer protection is at the
core of competition policy. That conception of competition is confirmed inmerous
reports and speeches over the last years. Fonaesta AMUNIA's speech of February 11
2011 where he said: “I have seen first-hand that fir and robust enforcement of EU
competition law helps business and consumers niekebst of the internal market, which is
a key asset for Europe®. Worth noticing again is the nexus between thergsts of both
consumers, producers and the internal market at@iis On the Commission’s website,
competition policy is explained as striving for red market where “business should be a

competitive game with consumers as the benefisidfie In a recent speech of Director

" What is meant by ‘modernisation’: the verticaltramts reform, the reform of horizontal agreementd
finally Regulation 1/2003.

% H.H.B. VEDDER Competition law and consumer protection: how cetition law can be used to protect
consumers even better — or n@&BLR 2006, 83.

9, Sruyck, EC Competition policy after modernisation: morertleaver the interests of consumedaurnal of
Consumer Policy2005, nr. 28, 1.

1993, ALMUNIA , Taking stock and looking forward: a year at therhelf EU competition Revue Concurrences
conference: “New Frontiers of Antitrust 2011Paris, February 112011,
http://europa.eu/rapid/pressReleasesAction.dotnete=SPEECH/11/96&format=HTML&aged=0&language=
EN&guiLanguage=en

191 hitp://ec.europa.eu/competition/consumers/what tet.h
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General TALIANER numerous references to consumer benefits are ‘ffa@ensumer policy
and competition policy complement each other (litke free movement articles and
competition policy are complementary for creatimgirernal market, cfr. infra): competition
makes sure there are enough products at the Igpessible price on the market for the
consumers to chose from (supply side). Consumes,law the other hand, ensure that the
individual is able to make an deliberate and adedyinformed choice. The consumer then
draws subjective rights on the demand sideveN, PAPANDROPOULOS and $ABRIGHT
conducted a survey of the Reports on CompetitidicyPm 1998 and came to the conclusion
that “the choice has clearly been made to favooonme redistribution from producers with
market power to consumer¥?. In a recent contribution offBENBERGENCOnsumer welfare

is mentioned atheprincipal goal of competition polic§’.

That is not to say consumer policy was not takém &ccount before modernisation, although
it was in a somewhat disguised way or in interactigth another goal. In th€onsten &
Grundig judgment the reasoning was that, by unifying theketaand eliminating obstacles
refraining interstate trade, consumers would autmaldy benefit from the increased number
of competitors on the mark8t One directly observes the interrelation betweearket
integration (described below) and consumer benbfiireover, this sheds a light on the
relation between economic efficiency and consumelfare and underscores the difference
with US antitrust law.

In essence, market integration strives for econaafficiency since cutting down barriers to
trade and simplifying existing rules through theoysions on free movement aims at
diminishing transaction costs and ‘enabling eveeyonthe EU - individuals, consumers and
businesses - to make the most of the opporturoffesed to them by having direct access to
27 countries and 480 million peopi®. The internal market intends to increase competiti
and specialisation, to be conductive for largemeooies of scale, allows goods and factors of
production to move to the area where they are malsied, thus improving the efficiency of

the allocation of resources. In other words, thermal market attempts to make ‘the demand

1927 ITALIANER, Institute for European and International Affais) priorities and competition enforcement,
Dublin, 25 March 2011http://ec.europa.eu/competition/speeches/text/sp203 en.pdf

193D, NEVEN, P.PAPANDROPOULOSaNdP. SEABRIGHT, , Trawling for Minnows: European Competition Policy
and Agreements Between Firprisondon, Centre for Economic Policy research,8192.

4WyTINCK, P. (ed.)Gericht op Mededinging: In honorem Bernard van dalévde GhelckeAntwerpen,
Maklu, 2011, 80.

195 Joined cases 54/64 58/6&nsten & Grundig v. Commissift966] ECR 229.
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and supply mechanism’ play beyond national bordssasequently economic efficiency, of

which the consumer benefits, is induced.

At the end of the 90’s, the Commission ‘modernisisi’approach by being more explicitly
consumer-oriented and at the same time moving tmoae economic appraisal of the
matter’’. When consumer surplus is diminished there carameunlawful restriction of
competition, even if total welfare increases. Buaopean context one euro consumer surplus
does not equal one euro producer surplus. Econgndst not perceive the concept of
allocative efficiency in the same mannens#BpP and WALKER find economists to have
focused on social welfare (consumer plus produedfane) in the past, whereas now it would
be manifest that “consumer welfare is valued abpreducer welfare in EC Competition
law,”'%, Indeed, as ®Yck puts it, in the analysis of the reference to comes in the Treaty
and Merger Regulation articles, the consumer is desmed to be the beneficiary of EU
competition rules in a specific or technical fasfifd However, and that is of importance in
this thesis because of the insistence on bringompetition law goals to the surface, the
enforcement of competition law ultimately improvesnsumer welfare, whether that be
directly or indirectly'®. Directly, by for instance prohibiting price-fixgnor the limitation of
production and indirectly, by ensuring effectivengpetition is possible. Consumer law is
more than competition law, because of the broaddrmaore diffuse requisites of consumers
like health protection and safety concerns. Howgeiteis worth noticing that the problems
mentioned are more likely to occur in a setting keheo effective competition is established

and thus indirectly affect the consumer situation.

That does not mean that the role of economic aisaly®f minor importance, on the contrary,
it merely makes the European policy ‘layered’ armtercomplex, as it takes into account a

wide(r) sphere of objectives which do not alwaysnséo be identifiable or separalife

197D, SCHMIDTCHEN, M. ALBERT, and SVOIGT (eds.) ;The More Economic Approach to European Competition
Law, Tubingen, Mohr Siebeck, 2007, 1.

1985, BsHopand M. WALKER, The economics of EC Competition |dwendon, Sweet & Maxwell, 2002, 2.22-
2.27.

1993, suyck, EC Competition policy after modernisation: morertleaver the interests of consumedsuyrnal of
Consumer Policy2005, nr. 28, 10.

10 G, MonTI, EC competition lawCambridge, Cambridge University Press, 2007, 89.

1R J.VAN DEN BERGHand P.DCAMESASCA, European Competition law and EconomiSshoten, Intersentia,
2001, 3.; DHILDEBRAND, The role of Economic Analysis in the EC Competitidas The Hague, Kluwer law
International, 2002, 1.
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Bork found that even in the legislative intent of tHeeBnan Act, consumer welfare was the

objective*2

In conclusion, it is maintained thiat secompetition law does not serve a goal of distriaut
justicé*. There is no rule stating that the final consuinger sethe one to benefit from the
economic efficiencies obtained, rather it can bensas a side-effect ought to be welcomed.
The GC has for example ruled that in deciding waetthe requirement of article 101(3)
TFEU of a ‘fair share of the benefit for the consugi is met, a project must be appraised as
objectively as possible, without in any way consiulg the appropriateness of the project by
other technically possible or economically viabi®ices. That is a matter to be considered in
‘the indispensability’ or otherwise in the restiget involved'®. However, competition is
about making sure that there is setting enablingsemers to make a fair and economically
reasonable choice. Whilst some may advance thstishe principal aim of competition, it is
clear that consumers must at some momentum shé#re imealth created by producers. It can
by no means be thought of as reasonable to ultiynate the consumer in a position in which

he or she is worse off.

Therefore | would find it quite reasonable, on emmission’s part, to be firm and clear
about the relationship between consumer welfareesmehomic efficiency and their role to
play in the appraisal of each individual case. #trte two goals equally important or is
economic efficiency subordinate to consumer wetare

At a first glance (and as has been said above)ucosis welfare and economic efficiency
seem to complement each other. As an argument mdrnmnportance, the latter seems true
since the Commission advanced both objectivesdrséime course of time and thus must not
have seen any particular or major inconsistenanesheir interrelationship. Further, the
interrelation can be seen in situations like @mnsten & GrundigCase, where the elimination
of transnational barriers to trade almost natunabulted in a consumer benefit in the form of

the increase of competitdfa Other commentators find the two not to be eaadiiieved

12 R H.BORK, Legislative intent of the Sherman AGpmpetition policy InternationaR006, 1, originally
published inJournal of Law and Economid966, 7.

113, suyck, EC Competition policy after modernisation: morertleaer the interests of consumedsurnal of
Consumer Policy2005, nr. 28, 27.

114 Case T-17/9Matra Hachette SA v EC Commissidi994] ECR I11-595, para. 122.

115 Joined cases 54/64 58/66nsten & Grundig v. Commissifit966] ECR 229.
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simultaneousi{®. VAN DEN BERGH AND CAMESASCA note that for policy makers it might be
impossible to avoid difficult trade-offS. That is due to the difference in weighing and
explicit choices made. In a consumer welfare vielwnately consumers should benefit from
business practices, economic efficiencies shoutdseanve total welfare. In the latter concept,
the trade off being made can be to the detrimenthef consumer, in the sense that an

efficiency saving might outweigh consumer loss.

4.2.2. Market integration

As noted before, EU Competition law is said to h#we two-fold aim of on the one hand

promoting integration between member states anth@mther hand promoting effective and

undistorted competitidh®,

The integration goal is to be read in article 3§1)gf the TFEU which states that “the Union

has the exclusive competence in the area of estadj competition rules necessary for the
functioning of the internal market”. From this semte, one could extract that competition is a
means for completing the establishment of the mralemarket. Protocol No 27 expresses that
“The Union shall, if necessary, take action undex provisions of the Treaties, including

under article 352 of the Treaty of the functionofghe EU,”. The Protocol refers back to the

old article 3 of the EC Treaty which includes ateys ensuring that competition “is not

distorted”.

The functional nature of competition: The elimioatbf article 3(1)(g) TEC

Before the Lisbon Treaty, article 3(1)(g) Treatytabdishing the European Community
(hereinafter TEC) stated that: “Thetivities of the Community shall include ‘a system
ensuring that competition in the internal markehas distorted,”. That wording had been in
the EC Treaty since the inception of the EEC. Thadiitutional Treaty would have included
an article on the Union’s objectives. In the Igtf@ovision was made for thabjectiverather

than theactivity or taskof free and undistorted competition (Article 1-B(20n June 21 of

18R J.VAN DEN BERGHandP.D. CAMESASCA, European Competition Law and Economics: A Compeeati
PerspectiveLondon, Sweet & Maxwell, 2006, 5.

7R .J.VAN DEN BERGHandP.D. CAMESASCA, European Competition Law and Economics: A Compeeati
PerspectiveLondon, Sweet & Maxwell, 2006, 5 and 38.

118 5 BisHopandM. WALKER, The economics of EC competition |dwendon, Sweet & Maxwell, 1999, 3.
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2007, during the negotiations for amending the TRidholas 3RrRk0OzY proposed to remove
the reference to free and undistorted competiti@ter on, Protocol No 27 reaffirmed the
commitment of the member states to competitioncyoii.

Competition policy had been a part of the ‘Commyaittivities’ list (set out in article 3)
since the inception of the Community in 1958. Thedpean economic integration aim was
promoted through ‘a set of wider polici&’ In essence economic integration is supported
and made possible by both the provisions on freeement and competition. Free movement
ensures that states do not apply measures pregefide movement of persons, goods,
services or capital, whereas competition makes ptiva@te actors do not distort effective
competition in the mark&. The Union’s Courts have emphasised the functioaslire of
the competition rules. IEco Suissethe CJEU said: “However, according to articlel}8g)]
EC..., Article [101] of the Treaty constitutes a famaental provision which is essential for
the accomplishment of the tasks entrusted to thenr@anity and, in particular, for the
functioning of the internal market?2. Market integration is an essential concept in Ehe

which differentiates EU competition law from otlwempetition laws™,

What legal consequences does the elimination oattiee entail? One could say it is only a
symbolic intervention, since the practical effedil voe determined by the CJEU, other
references in the Treaties remain standing andgubstantive articles regulating competition
law have not been alter&d Furthermore, the Protocol itself refers to aetig(1)(g) TEC.

The majority in literature seems to agree with thésv'?°, In addition, the Protocol names the
possibility for the Union to take action under @di352 TFEU. This article allows the Union

to take action to achieve one of thigiectivef the Uniorf?®.

19 A, JoNEsand B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 1401.

120 A JoNEsand B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 41.

121 3. Stuvck, ‘Libre circulation et concurrence: les deux p#ielu Marché commun’ in

Mélanges en Hommage a Michel Waelbro&kissel, Emile Bruylant, 1999, 1478.

122 Case C-126/97Eco Swiss China Time Ltd v. Benetton Internatidti[1999] ECR 1-3055, [2000] 5 CMLR
816, para 36.

123 A JoNESand B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 42RPWILLIS,
Introduction to EU Competition Lavizondon, T&F Informa UK, 2005, 2.

124 3. C.PRIs, The Lisbon Treaty; A Legal and Political AnalysBambridge, Cambridge University Press, 2010,
309.

125 3 STEENBERGEN Het mededingingsbeleid en het verdrag van Lissah@e Europese Unie na het Verdrag
van Lissabon, Deventer, Kluwer, 2009, 130.BRRENTS, Het verdrag van Lissabon; Achtergronden en
commentaarDeventer, Kluwer 2008, 186; KACZOROWSKA European Union LanwOxon, Routledge-
Cavendish, 2009, 50.

126 A KACzZOROWSKA European Union LawOxon, Routledge-Cavendish, 2009, 50.

28



However, RRRET notes that the removal of competition as an oljecmight have an
influence on competition law in the long run, sim#icies listed as an objective are used by
the CJEU in a teleological way. Being listed asojective renders a policy of paramount
importance, one could say ‘quasi-constitutiotfAl'That makes it a favourable interpretation
tool for the CJEU. It enables the Court to link teabstantive’ articles to the ‘objective’
article and apply general principles and legal tleso(used in other areas of EU law as well)
such as the ‘doctrine of effet utité®. A good example of the latter can be founcCiurage,

in which the Court, through its reliance on artidé€l)(g) TEC was able to stress the
importance of the competition provisidfis In GB-INNO-BM*° the CJEU said for the first
time that member states must renounce rules wioaldaeprive articles 81 and 82 TEC of
their effect®™. In saying so, the Court used the former arti€leFEEC, containing the principle
of sincere cooperation, and linked that articleBB®oEC and article 3(1)(g). Article 10 EC
required member states to ensure the fulfillmenthefobligations arising out of the Treaty,
facilitate the achievement of the (then) Commusitigsks, and abstain from measures which
have the ability to jeopardize the attainment ef Tneaty’s objectives.

The legal technique used by the Court can be exgiaas follows: in article 3(1)(g) TEC
competition was outlined as an activity of the Caumity. Therefore, member states have the
responsibility under article 10 TEC to make sure aftainment of that Community’s task is
not jeopardized. Article 82 TEC is seen as a spatibn of the general article 3(1)(g) TEC
which lists competition as an objective. In otheores, article 3(1)(g) TEC made the link
between more specific competition articles andpteciple of sincere cooperation possible.
It is not hard to see how that technique is madeendfficult due to the removal of
competition as a Union activity. The alternativeghti be the link with the new article 7
TFEU, fostering policy consistency.

The question is whether the Court will go as fatamake the link between Protocol No 27
and what is now article 4(3) TEU. In theory, itstdll possible for the Court to go down that
route, since a protocol is primary law. Howeveriist glance one could think that the use of

Protocol No 27uncto article 4(3) TEU would be a politically sensitiigsue and more easily

1271 ¥.J.M. PARRET, Do we (still) know what we are protecting? The disgion on the objectives of
competition law from different perspectivd3|.EC Discussion paper Seriea009-2010.

128 Case C-198/0Tonsorzio Industrie Fiammiferi(CIF) v Autorita garee della Concorrenza e del Mercato
[2003] ECR [-8055.

129 Case C-453/9@ourage[2001] ECR 1-6297.

130 Case 13/7NV GB-INNO-BM v. ATARL977] ECR 2115.

131 A, JoNEsand B.SUFRIN, EC Competition lawOxford, Oxford University Press, 2008, 623.
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classified as ‘judicial activism’, a label whichetfCourt is very active in trying to prevent
from being pinned up.#NAERTSand VAN NUFFEL mention that irLeclerc®**the CJEU made
clear that the reliance on article 4(3) TEU cartmised as a gateway famy Union policy,
there needs to be ‘a clear Union polfé§’ In casu the Court said that: “It is thus appathat
the purely national systems and practices in thaklicade have not been made subject to a
community competition policy with which the memls¢ates would be required to comply by
virtue of their duty to abstain from any measureclvhmight jeopardize the attainment of the
objectives of the Treaty,”

By contrast, this formulation does not preclude theurt from using the Protocol in
conjunction with article 4(3) TEU since a whollytennal aspect needs to be differentiated
from a situation where the Union has an exclusorametence, like competition policy.

The consequence of the removal of competition asaivity might be that the CJEU is
constrained in using the loyalty clause as a fliéiggbtool and is not able to point up the
importance of (in practice, not anymore in writirgympetition. BRENTS states the Protocol
makes clear that the spirit of the former artidl@)@) TEC is maintained, since the article in
the protocol indicates that there is no substardlteration in articles 101-106 TFEU. Hence
he concludes that the Courts in their jurisdicticen use the aforementioned technique

without restraints®

The fact that competition is marked as a competéancarticle 3 TFEU rather than an
objective in the TEU, does not comply with the paoaint importance that has been given to
the policy in the EU machinery and by consequeheddgal and paralegal texts adopted by
the Commission and other institutions. The futurk reveal the impact of the disposal. In
any event, it does express the difficult relatiopsbetween competition law and member
states and their protectionist interventions anowshthat there are at least some (political)
challenges to face. It all just adds to the needafo explicit choice and statement of what
competition policy’s role in Europe consists=6f In conclusion, the evolution affirms the
suspicious attitude of member states towards thekes, again generating an additional

reason to shed a light on the objectives of thecpohatter and substantially clarify its scope.

132 Case 229/88eclerq[1985] ECR 1, para20.

133K. LENaERTSand P VAN NUFFEL, Constitutional Law of the European Unijasecond edition, London, Sweet
& Maxwell, 2005, 122, footnote 208.
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From a functional approach to competition to a céenpentary conception of the internal

market and competition

As has been said above, in the past, competitionwas seen as pursuing a double sided
goal: serving competition on the one hand and maritegration on the other. In 2000, the
Commission, in its 29 report on Competition policy reiterated the twojeahives of
competition law namely: the maintenance of competiimarkets and the single market
objective. However, in the white paper on Modernigaof 1999, the Commission said that
the focus of competition law had changed. The Casion would rather be concerned with
‘ensuring effective competition by detecting andpging cross-border cartels and
maintaining competitive markets structufé®’ Indeed, the Commission does no longer
handle competition as a means to obtain the intemmarket objective, rather it sees

competition and market integration as complementancepts.

WiLLIS is unsure about to what extent EU competition [awhibits conduct under the
‘market integration’ objective where no ‘market pw(in my enumeration: competition)
issues arises. Consequently, he does not take Wjeetive into account for any further
analysis, as he would find it economically dubiduhe objective could prevail where there
is no actual market power isstie In his analysis, the better view would be thaarket
integration’ cannot prohibit behaviour where no tket power’ problem takes place. This
might be seen as a shift from the integration goathe EU, previously serving as the
framework principle, towards the ‘economically eifint’ approach as the comprehensive
base for both competition and market integratibthat would be the sole factor to take into
account, | personally would find that a misconaapiof the EU as a concept. Competition as
a policy then crosses borders and persists on atonefficiency reasoning to be
encompassing and regulating not only its own fieglccompetence, hence claiming a spill-
over effect. Further in this thesis | will elaba@atn this. Moreover, in the enumeration of
hardcore restrictions (which are presumed to ig&irarticle 101(1) and unlikely to satisfy
101(3)TFEU) in the block exemption on vertical agnents, absolute territorial restraints are

banned®. The latter prohibition is very much inspired bgniet integrational concerns.

136 Commission White Paper on modernisation of thesralf implementing Articles 81 and 82 of the ECalye
[1999] OJ C132/1, [1999] 5 CMLR 208, Executive Suany pt. 8.
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The more the integration of the European markegashing its stage of completion, the more
‘space’ there is to present ‘economic efficiency’ ghe paramount objecti’& Whilst that
might be true (and in fact only partially, sincéa@t concerns such as consumer welfare and
other objectives are taken into account) on thepmiition policy level, on that is not so a
more general level. The Union is outstepping itfaheconomic ambitions. Combine that
with the insistence of the Lisbon treaty on polioiegration and one gets a whole different
perspective for the future of competition policy Hurope than the mere alignment and
smoothening with US law. Market integration stilopes to have a decisive impact on

today’'s EU competition law.

42.4. Freedom of action, economic freedom, SME

protection and fairness considerations

For some, a healthy competitive environment iswhere small and medium-sized firms are
protected. More generally, we talk about ‘econofréedom’. The latter goal is often linked
with considerations of fairness: the insuranceesfual opportunitie$*°. There is no direct
link with allocative efficiency, the named goak&her of a philosophical nature. On the basis
of liberal democracy and the exercise of fundanieights, any private party can establish a
firm or a company or perform transactions on theketa Whenever a company gains power,
the fear is that such power can be devoid of ang tegitimation and would be used to
infringe the economic freedom of other private ext®n top of that, public policy decisions
might be distortetf’. The angle from which we examine competition lagtgls now is one
in the sphere of fundamental rights: every indiaidoas, in principle, the liberty to exercise
his or her economic freedom without crossing theteéd allotted prerogatives and with an
attitude of fundamental respect for these (samejdmental rights conferred to other private

actors.

139 R.J.VAN DEN BERGH and P.DCAMESASCA, European Competition law and EconomiSshoten, Intersentia,
2001, 7.
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Current competition policy embodies rules that &nprotect small businesses and preserve
their rights to make independent decisions and taiairequal opportunitié®. For instance,
the ban of cartels is not applicable to ‘agreemehtainor importance’. It is ought impossible
for small and medium-sized enterprises to competani economically viable way, without
them being allowed to cooperate with one andtfien cartel cases, except for those of minor
importance mentioned above, there is a presumghatthere is a reduction of efficiency and
thus a restriction of competition. This presumpto@am possibly be rebutted by analysing the
effect of the agreemefit. The objective serves as a dual goal: on the ane hwillingness
towards and exemptions for smaller rivals and @ndtiner hand bringing out the microscope
in examining the conduct of larger companies.

The Courts have regularly put this interest in sicale, balancing economic freedom as a
fundamental right implicitly with 102 TFEU, the edled abuse of a dominant posititnThe
renewed focus on fundamental rights through thertitn of a Charter of fundamental rights

in the Lisbon Treaty, might be an impetus to treehentioned objective.

One of the properties upon which US and EU antitragimes disagree most is just this
element: the protection of competitors. Whereahencurrent US Policy the for mentioned
objective is perceived as a questionable and digerkgoal, European competition policy
has taken into account these fairness considesatiims has recently been confirmed in
the speech of Director GenerahLIANER in which he said: “By unlocking the potential of
the internal market, competition policy can allowslmesses — whether established ones
such as agribusiness, or start-ups or SMEs (snmall medium enterprises) — to turn
innovative ideas into products and services thatritee demand of the globalised markets.
By increasing competitiveness in the internal mirkbese businesses will also be

strengthened and able to take on international editign,”*®.

192R.J.VAN DEN BERGH and P.DCAMESASCA, European Competition law and EconomiSshoten, Intersentia,
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In this statement, one can see a combination @ctlips that in US Antitrust law are ought not étaken into
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On a national level, the Belgian law on businesgtres is also not completely consistent
with the mere efficiencies approath For example: The prohibition for all traders,
irrespective of market shares, to sell a produc ktss price in article 101. That national
rule is allowed by article 3, limb 3 of regulati@/2003 which states: “Without prejudice to
general principles and other provisions of Commulaitv, paragraphs 1 and 2 do not apply
when the competition authorities and the Courthefmember states apply national merger
control laws nor do they preclude the applicatidnpeoovisions of national law that
predominantly pursue an objective different froratthursued by Articles 81 and 82 of the

Treaty,™®

147\Wet 6 april 2010 betreffende marktpraktijken ensiamentenbescherming.
148 Council Regulation (EC) No. 1/2003 of 16 Decem®@®2 on the implementation of the rules on comioetit
laid down in Articles 81 and 82 of the Treaty, [30@J L/1.
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Chapter 2 The relevance of the quest for goals
81 Problem — a web of playing fields, a layeredigyolstructure with different

opinions and a rapidly shifting stance of reality

MoNTI claims that it is impossible to identify the ‘sbof competition law. At most, we could
shed a light on the different but equally legitimaipinions on what goals competition law
should achieve. He states that in every counteyptirposes of competition law change in the
course of time, even without the amendment of latiie texts*°. Further, it is doubtful
whether competition law can pin its goals down tstjone set of goals. In fact, no
competition authority has narrowed the aim of cotiipea down to one unchangeable
package®. Goals have changed over time and even at the Samecompetition laws can
pursue different goals, even conflicting with omether.

Indeed, the open structure of competition law atsdlayered policy structure (politics,
economics and institutions), leaves space for uarinterpretations. Moreover, and like many
other fields of law, the playing-field is often @mtwined with numerous other concerns. This
is not surprising. However, in case the rigid Chman view on competition law is upheld,
this would result in an economic dictation thaeither black or white. Competition law is
precisely not that easy to define, given the idggrpvith various extracurricular fields. Hence
a degree of flexibility is required.

MoNTI describes a useful distinction in consideratidrad influence the shape of competition
law and consequently, the decisions that stem filomse basic rules. There ispalitical
guestionas to the merits and goals of competition law; ¢heice for aneconomic viewon
market behaviour and; thestitutional structurethat ultimately enforces competition I&k

As to the political question, competition law camgxtreme terms) either strive for a range of
public interest goals or can solely strive for patimg economic welfare. A more moderate
view would be the pursuit of a limited set of pealgolicy goals other than economic welfare.
The problem with the distinction mentioned abovéhest it might be useful in theory, but in
practice the distinction often proves to be difficiEconomic reasoning is often used to fill in
the vague (political) terms of competition law. Tim®st striking example is the notion of
competition itself, which is described in many walykreover, some tools of legal analysis

do not have the same substance as the economieptpmearket definition is the obvious

149G, MonTI, EC Competition lawCambridge, Cambridge University Press, 2007, 3.
150G, MonTI, EC Competition lawCambridge, Cambridge University Press, 2007, 3.
151 G. MonTI, EC Competition lawCambridge, Cambridge University Press, 2007, 4.
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example. Last, it is not easy to find ‘economicdevice’ in real life cases and that is so in

every stage of a case assessment.

82 Conclusion drawn of what has been said aboveeeeassary evil

That politically inspired policies (alongside ecamos) are decisive in shaping competition
law, is thus in itself not a problem. However, weosld be concerned about the explicit
statement of these objective(s), how they inteteel@verall we should make sure there are
objective benchmarks at hdnti Economic principles may provide a useful and more
objective tool in the appraisal of competition cagoing side by side these policies. But also
in this second stage, economic choices should lake reaplicit. It is clear from the evolution
in competition law in time and the different opingin American and European economic
theory today, that there is not one vast and seecwaomic framework either. The quest for
goals is thus relevant on these three levels:ipslieconomics and institutional make-up.

It would be better for Europe to state a clear go#ls competition law policy given the EU’s
framework and conceptual role (level: institutioasd politics), it's legislative exemplary
nature for national institutions and the aim of ghishing barriers to trade (level: economy).
As BORK stated in his booKhe antitrust paradox: Antitrust policy cannot be made rational
until we are able to give a firm answer to one tjopasWhat is the point of the law — what are
its goals? Everything else follows from the answergive... Only when the issue of goals
has been settled is it possible to frame a cohémahy of substantive rules->

In line with MoNTI, it is my conviction that the presence of polinycompetition law should
not be put to the test when applied in a consistedttransparent w&. Policies (cfr. supra
and infra) have proven to be an inherent charatterof the EU program today. The
guestions we should ask ourselves concern the fusach objectives in an arbitrary way.

Arbitrariness cannot reasonably be part of a legsiem.

152 R.J.VAN DEN BERGH and P.DCAMESASCA, European Competition law and EconomiSshoten, Intersentia,
2001, 15.

153 R.H. BORK, The Antitrust ParadaxNew York, Free press, 1993, 50.

154 G. MoNTI, EC Competition lawCambridge, Cambridge University Press, 2007, 16.
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The call for that clear statement has become evane mrgent since the institutional change
that came with Regulation 1/2003, granting NaticBampetition Authorities and Courts the
power to apply EU competition law in a more comereive manner”.

83 The result of the research conducted abovecutine

First and foremost, EU competition law certainlyedaot rely upon the Chicagoan view on
competition policy. Second, the importance of eenies in competition policy is manifest.
The past years, authors have (rightly so) emphésibés evolution because of the
shortcoming of a sound economic appraisal befohetd] one must not forget the EU’s
specificity, highlighted by three peculiarities:ethnsistence on consumer welfare as the
ultimate result, the internal market as an oveilagclieature and the inclusion of fairness
considerations. Overstating the evolution towardsoae economic appraisal has the inherent
danger of losing track of the EU’s framework andaficity.

84 Link with the identification and appraisal oashes

Against the background of the EU competition lavalgamentioned above, one should ask
himself how these various goals interrelate and ti@vCommission and Courts can use them
in a coherent way. For example: an authority cdowala merger, even if that is not
economically rational, when that decision is underpd by highly supported political
reasons (e.g. the conservation of jobs). But wiieres one draw that line then? In other
words: how many jobs have to be put in the scal¢hab the economical reasoning is set
aside, or less important? The answer to that quess important to achieve a valuable,
reasonable, equally applied and justified compmetilaw policy in Europe, to pursue legal

certainty and tackle the (often justified) critimiof US scholars.

155 Council Regulation (EC) No. 1/2003 of 16 Decem®@®2 on the implementation of the rules on comioetit
laid down in Articles 81 and 82 of the Treaty, [30@J L/1.
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Section 2 The identification and appraisal of passclashes

In line with PARRET | am convinced it is not merely of theoreticalpiontance to clearly
define the chosen policy direction. | will try tagvide an outline of the aforementioned
objectives and how they relate to the Union framédwabjectives, how multiple goals of
competition itself interrelate and assess the n&xtis other Union policies. The intention is
to give the reader a schematic overview of ‘theramghy’, even where the European
policymaker did not yet make a straightforward ckoor to bring to the surface any possible
conflicting interests. For reasons of legal cetiaand policy consistency it is claimed that in
any event it is to the benefit for the Commissiorabolish uncertainty at the (initial) level of

stating goals and their hierarchy.

In essence, a distinction can be made betweere(@rgl concepts, values and (b) objectives
which should be taken into consideration in the enspecific policy fields. Competition,

although one of the European union’s most far-re@cpolicy areas, is in that sengest a

policy.

Competition and market integration are often puttlom same level. However, one should
make a clear distinction in the EU’s hierarchy andceptual framework for the purposes of
fully and comprehensively understanding the rolecompetition law in the European
framework. | find the distinction in literature &scompetition would be serving two goals:
on the one hand the competition goal, on the dihed the integration goal to be at least of
an imprecise natuté’. This is not the only stance where borders betweesls are blurred
(cfr. infra). However, during the course of timendacertainly through the Lisbon changes),
the EU has strengthened its conceptual framewaskll explain how | believe the increased
reliance on non-economic considerations might hawglicitly changed and clarified the
EU’s ‘constitutional’ hierarchy, formulate whereetkthanges have not been implemented yet
(policy integration) and reveal the inconsistemtsaning in article 101(3) TFEU.

The technique | will be using to go through thisvelof intertwined policy statements and

objectives contains two steps. The first one emttik identification of possible conflicts.

1%6 C_KIRCHNER  ‘Goals of Antitrust and Competition Law RevisiténThe more Economic Approach to
European Competition Law, D. Schmidtchen, M. Al#i$. Voigt (eds.), Tibingen, Mohr Siebeck, 2007, 7
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Second,l will try to assess whether on a stantive level, the possible cla constitutes a

problem. Pursuingmultiple goals is in fact nothe problem.The real question is tt

interrelation of goals&nd to what extent a ‘weighing’ occurs in the juai@ppraisal of the

European and national Courts

e RANGE OF OBJECTIVES OF THE EU AFTER LISBON

ramework, EU (art. 3 TEU) + HORIZONTAL OBJECTIVES IN TFEU

as a Concept

Comprehensive and ultimate
including 3.3. TEU internal market

v

Policies of the Unioi

LA COMPETITION PoLIcY \

(Protocol 27)
the internal market includes
a system ensuring that
competition is not distorted

A. Consumer welfare and
economic efficiencies

l B B. Economic freedom, fairness
considerations, social equity,

embrace of small and medium
sized firms

IC ENVIRONMENTAL
PoLicy

INDUSTRIAL POLICY
EMPLOYMENT PoOLICY
CONSUMER PoLicy
CULTURE /
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( Conceptual framework objectives vs specific W

objectives of competition law )

* Does the identified clash really constitute a problem?
Possibly yes, competition cannot allege to be a quasi -autonomous
policy. Hence, it should take into account 'the EU as a concept'.
However, as long as it does not manifestly go against the economic
and political choices on the highest level, a real conflict is
improbable.

Conflicts between the multiple competition
policy goals

J

e Does the identified clash really constitute a problem?
In a majority of cases, no.

Conflicts with other policies within the EU ]

J

 Does the identified clash really constitute a a problem?
Yes and no, all in all a real conflict is not common. In the case of
101(3) TFEU, the question is more whether the non-economic
factors are allowed to complement the others. Note that the
obligation to integrate policies also amounts to this level.
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Chapter 1 First Clasi:he conceptual framework objectives and the moeeifip objectives

of competition policy

It goes too far and is not always relevant, to gerall general Uniorobjective: enumerated
in article 3 TEU and their relation to competition policy octives. KACZOROWSKA

distinguishes overreaching objectives (like thenpwton of peace, of the EU’s values anc
the wellbeing of its people) and ‘more specific’ gen objective$”’. The latte are: the
creation of an area of freedom, security and jastice establishment of the internal mal
and the establishment of the EMIt makes sense to focus on the interrelation bet
competition policy andhe core objectie of the EU: the establishment of the internal reg

since there is an (economic) link between b

At first sight, competition and free movement olijges seem to be complemente
Therefore, | will focus on the complementary natofecompetition nd free movemer
provisions first. Second, | will describe the ewan towards a more ambitious Union.
this section, the clash betwecompetition law featuring its evolutionowards a more
economic approachyith the Union as a conce(more and ma# relying on a wider rancg
of non-economic features and polic), pops up. | will argue thah essencthis is not a
problem, as long as competition does not take uapudonomous role and keeps in minc

European policy integration dutie

EU

=> Broader Conception than economic
integration

\ Competition Policy

=> Merely Economic conception?

157 A. KACZOROWSKA, European Union La, Oxon, Routledge-Cavendish, 2009, 49-50.
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81 The EU and the internal market

In order to enable a discussion on the convergehdhe fundamental freedoms and the
Treaty’s competition rules, it is necessary to fhyielescribe and highlight some of the

more fundamental functions of the two respectitegaries of legal rules.

On the one hand, the fundamental freedoms deal mgglrictions imposed by member
state$®®. Such restrictions can be either directly discniatory, and thus discriminate on
the basis of nationality, or be indirectly discnmatory. The latter category consists of
obstacles which seem non-discriminatory at firghti but in reality have a greater
discriminatory impact on nationals of other memétate$®. The rules on free movement
are addressed to thmeember states and are all directly appliciléerrom a territorial

point of view, they applyonly within the European Union and there is d® minimis

rulet®

The competition rulé?, on the other hand, deal with behaviour by privatdertaking®>.
Until quite recently, parts of the competition lanovisions — Article 101(3) TFEU — were
not directly applicable. Thus, the exemptions unaeicle 101(3) TFEU could only be
granted by the Commissitii This has changed by abolishing the Commission’sipus
exclusive power to grant exemptions. Article 101EUFis now, as are the rules on free

movement, directly applicable in its entiréty

%8 Case 8/74rocureur du Roi v. Dassonvil[@974] ECR 837 para 5.

159 C.BARNARD, The Substantive Law of the EU — The Four Freed@wfrd, Oxford University Pres007,

256.

10 See i.e. Case 2/7Reyners v. Belgiurfl974] ECR 631; Case 26/62an Gend en Loos v. Nederlandse
Administratie der Belastingefi963] ECR 1; C-163/94 & C-165/94 & C-250/%anz de Ler§l1995] ECR I-
04821; Case 8/7Brocureur du Roi v. Dassonvil[@974] ECR 837.

161 3. BAQUEROCRUZ, Between Competition and Free Movement — The Ecan@anistitutional Law of the
European Communit¥)xford, Hart Publishing, 2002, 86—87; However, onald see the Keck ruling as a de
minimis rule.

182 primarily Articles 101 and 102 of the TFEU and Rlagjon 139/2004 of 20 January 2004 on the comtfol
concentrations between undertakings.

13 5ee Articles 101 and 102 TFEU.

164 SeeCouncil Regulation (EEC) No. 17/62 of 6 Februarg2®n the implementation of Articles 85 and 86 of
the Treaty, [1962] OJ 13.

185 See Council Regulation (EC) No. 1/2003 of 16 Deoem2002 on the implementation of the rules on
competition laid down in Articles 81 and 82 of fheaty, [2003] OJ L/1, article 5.
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1. The fertile ground for convergence amongst mairkegration and

competition law : the aim of an efficient intermahrket

In containing the basic provisions on the free nmoeet of service$® goods®’, workers®®
and capitd® as well as the provisions on competitith the TFEU lays down the legal
framework for the establishment of the internal ke&r The internal market comprises
an area without internal frontiers in which the f@masic freedoms may be exercised freely
in accordance with the Treaty's provisioffsin order to achieve this, it was clear already
at the dawn of the European cooperation that thes ron competition and free movement
were supposed to supplement each other. Without suteraction, it was assumed that
private undertakings would impose new barriergade which to some extent would replace
the national ones. The latter were abolished by Tireaty of Rome and its subsequent
amendmentg? A competition policy has been embedded in theffreight from the start,
as a meangf achieving the objective of European economiegration. It is obvious that it
makes no sense to prohibit states to take meashatsfragment the market, if private

undertakings could create and maintain barriersrgaging in anti-competitive practicés

In Consten & Grundighe Court ruled that an agreement will be probtbiinsofar as it is a
threat, either direct or indirect, actual or poi@nto intra-Community tradé*. Dassonville
defines the measures having equivalent effect lh¢raaing rules enacted by member states
which are capable of hindering directly or inditgcactually or potentially intra-Community

trade™ . The resemblance between the two formulas isirstyik

® see article 56 of the TFEU.

%7 See Article 34 of the TFEU.

% See Article 45 of the TFEU.

% see Article 63 of the TFEU.

"%See Articles 101 and 102 of the TFEU.

"I See Article 26 of the TFEU.

172 spaak Report, Comité intergouvernemental créé par lafétence de MessineRapport des Chefs de
délégation aux ministres des affaires etrangépessented in Brussels on 21 April 1956, para.16&mpinions
have also been repeated at later points of time,ise Pescatore, Pierre, ‘Public and Private Aspet
Community Competition Law’, irdS and Common Market Antitrust Policies: 1986 Cogb® Law Institute
(1987), ed. B Hawk, at 392.

173 A. JoNEsandB. SUFRIN, EC Competition lawOxford, Oxford University Press, 2007, 4BA3K Report,
Comité intergouvernemental créé par la conférerddlessine,Rapport des Chefs de

Délégation aux Ministres des Affaires Etrangérpssented ilBrussels on 21 April 1956, para 16.

174 Joined cases 54/64 58/6&nsten & Grundig v. Commissift966] ECR 229.

"Case 8/74rocureur du Roi v. Dassonvil[@974] ECR 837.
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It has been argued that the primary goal of Eunopgdaion competition law is to eliminate
private practices that interfere with market insggm. Competition law would be about
furthering European economic integration, rath@ntko achieve economic efficiencies and
to increase consumer welfaf® The European Commission more or less explicitly
acknowledged this by stating thd@he maintenance of competitive markdtserving
competition) and thdurtherance of the internal markdgserving integration) were the
primary objectives of European Union’s comipati policy'’’. Indeed, the ethos of the
Union’s economic constitutional law has continugulseen based on ‘the principle of an
open market economy with free competitidi'which is achieved through both the four
freedoms and competition rules. In that concepticompetition thus encompassed two
separate objectives: competition and integratiame Gould see competition policy as serving
the broader end of establishing the internal markieis could be one reading of (but, below
it will be argued why this not the case) art. 3 TFEThe Union shall have exclusive
competence in the following areas: [...] (b) the blksading of the Competition rules
necessary fothe functioning of the internal market,”.

The purposes of the Union’s competition law seerhaee changed from time to time. This
has been mirrored in the case-law of the CJEUn the late 1990’s the Commission
launched its modernisation efforts regarding theliegtion of the competition rules. In its
1999 White Paper on Modernisatidff the Commission restated its competition policy
objectives, and explicitly expressed that, althouth focus had previously been the
establishment of rules on restrictive practicegrieting directly with thegoal of market
integration,the Commission was now concentrating morespsuring effective competition

by detecting and stopping cross-border cartelsd maintaining competitive market

78 Hawk, BARRY E., ‘The American (anti-trust) revolution: lessdasthe EEC?’ European Competition Law
Reviewjssue 11988, 54 and AJoNEsandB. SUFRIN, EC Competition lawOxford, Oxford University Press
2008, 42.

Y7 commission’s XXIXth Report on Competition Policyofo]
http://ec.europa.eu/competition/publications/annteggort/1999/en.pdbaras 2-3.

178 3. BAQUEROCRUZ, Between Competition and Free Movement: the Econ@miitstitutional law of the
European Communif\Hart publishing, 2002, 65.

19 gee, i.e. Cases 177 & 178/8an den Haaf1984] ECR 1797, paras 11 — 12, in which the Chaltl that the
rules on the free movement of goods were intendezhsure precisely this; i.e. to eliminate measump®sed
by Member states while the aim of the competitides was to ensure the effective competition orinternal
market. See also Case 22918%lerq[1985] ECR 1, para. 9, where the Court held thiat kght of the Treaty’s
objectives to establish an internal market charaete by the free movement of goods where the tefms
competition are not distorted — both the rules @mpgetition and the rules on the free movement ofigdead to
the attainment of the same goal.

180 Commission White Paper on modernization of theguf implementing Articles 81 and 82 of the ECafye
[1999] OJ C132/1, [1999] 5 CMLR 208.
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structure$’. This stance habeen further modified by the Commissi The Commission
now considers the integrati of the internal market by means of abbing trade barriers
imposed bytlie member stat and the European Union’s competitiow|to serve the same
ends by increasing consem welfare and by furthering the eiignt allocation of

resource$™

< T N P N

European
Competition s Market

freedoms .
Integration

N

Consumer

Fundamental welfare and
freedoms efficiency
allocation

Competition

That conpetition policy is necessary to the attihe objective of establishing an inter
market is undoubtedly trubut tkat is just one of its features (cfr. suptt®e enumeration ¢
objectives) The more the internal market gets shaped upmitre it is there to protect tt
integrity, rather than ensuring the establishr thereof. Competition and market integrat
seem to raet each other in the objectiof consumer welfare and efficiency enhancemer
essence, | don't think we should see petition merely as a tool to ensure the establistti
of the internal market. On the other hand the ma#kmarket is the core of the Union &

therefore a feature to be taken into accouieveryUnion policy.

181 Commission White Paper onddernization of the Rules Implementing Articles 81 &2 of the EC Treaty
[1999] OJ C132/1, [1999] 5 CMR 208, para 8.
1825 JoNnEsandB. SUFRIN, EC Competition la, Oxford, Oxford University Presg008, 5.
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2. The EU in motion: from an economic to a broadeiod?

| think it is correct to say that nowadays, theatian of the internal market is a feature of a
Union, aspiring to realise a wide range of goalse Treation of an internal market was
initially the core business in the early conceptdhe Union. However, during the course of
time the Union has elaborated its ambitions in memys®. A number of indicators are
worth mentioning in this respect.

-Geographically, the Union has expanded. The EUdwas the course of time welcomed
successive waves of new membgts

- Whereas the initial outset of the Union was oheamnomic nature, the Union substantially
elaborated its powers. It proved to be necessarggolate a certain number of (unexpected)
areas in the light of the establishment of therimdk market. Further, the Union used its
harmonization instruments extensively. Thabacco advertisingase demonstrates this has
not always been without controvet&y

- The teleological use and interpretation of legjisk texts by the Courts further backed up
the evolution towards a more encompassing Uniore dbctrine of ‘effet utile’ is worth
mentioning in this respect. The recent expansionth& notion citizenship is another
illustration thereof.

-The reliance on non-economic objectives in theafies to a far greater extent than before
Lisbon and the inclusion of a Human Rights Chadkra ‘constitutional nature’ further

demonstrate this.

One of the reasons why that is so, lies in the @gpgr already embraced in the Treaty
establishing the European Atomic Energy Commurlitye competence of the Union is not
delineated to particular subject matters, but fiometlly limited to the objectives and tasks the
Union requires (see article 1.1. TE®) In essence, that is not a bad thing. The framiewbr
the Union should be ‘flexible’ enough to keep uphathe rapidly evolving nature of reality.

183 C.BARNARD andO. ObuDU, The Outer Limits of European Union LaRortland, Hart Publishing, 2009, 8.
184 hitp://europa.eu/pol/enlarg/index_en.htm

185 Case C-376/98obacco Advertisinf2000] ECR 1-8419.

186 K. LENAERTSaNdP. VAN NUFFEL Europees RechAntwerpen-Cambridge, Intersentia, 2011, 75.
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3. The Lisbon Treaty and its reliance on policy intggm

The Treaty of Lisbon substituted the list of Unioard Community objectives by an
introductory title in the TEU (Title . Common prisions), setting out the values of the Union
(article 2 TEU) and a renewed list of objectivedi¢ée 3 TEU). The former category has been
expanded with values that were implicit under thevipus Treaties. KCZOROWSKA claims
they are not declarations without commitni&htin respect to the objectives category, it is of
importance that in comparison with the EC Treakys tist of objectives focuses to a far
greater extent on non-economic objectives (whidly omensifies the plea | hold in respect to
the third clash). Further, the Lisbon Treaty insertarticle 7 TFEU that fosters policy
consistency between policies and activities , @kt objectives into account.

On the & of March 2010, the Commission issued a Communinatitled ‘Europe 2020; A
strategy for smart, sustainable and inclusive gngwintended to establish a coherent
response to the financial crisis. At the heart ofdpe 2020 there should be:

-Smart growth — developing an economy based on lgune and innovation.
-Sustainable growth — promoting a more resourdeiefit, greener and more competitive economy.

-Inclusive growth — fostering a high-employment eaay delivering economic, social and territoriahesion.

The reason | quote this passage is two-fold: fitsg essential to see that economy is linked
to other policy fields. Second, the passage unfalgdiance on cohesion and an insistence on
how policies complement each other. Policy integrain the EU has been encouraged since
the early 1980’s, particularly since the United ibias Conference on Environment and
Development (UNCED) in 1992. The idea has gainegoitance through a series of
environmental action programs and through the sicluand strengthening of the integration
requirement in successive amendments to the EQyffearhe White Paper on Governance
(2001), states that there are big challenges ahead in thkl fof subsidiarity,
decentralisation, the public-private interface, sidtation standards and procedures and
coherence of policié?’. It is clear that policy integration is a featuneght to be taken into

account by the Commission.

187 A, KACZOROWSKA European Union LawAbingdon, Routledge-Cavendish, 2009, 48.

18 Article 6 of the Amsterdam Treaty, signed in 19placed integration among the main principles, and
linked it with the promotion of sustainable deveimgnt. The emphasis placed on integration by thatyre
came at a time when there was a growing realisaidhe inadequacy of for instance environmentdicgmer
sein tackling the underlying causes of environmed&dradation caused by other sectoral policies and
activities.

189 The White Paper on Governance (http:/ec.eurofgoearnance/white_paper/en.pdf ) makes
recommendations in three areas: (i) with regarnpadicipation and openness of policy-making andsiec
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Of importance for the clash between general Unibjeaives and competition policy
objectives, is that the objectives enumeratedticlar3 TEU should not be impaired by other

policies’ objectives. (Clashes between differentddrpolicies will be described below.)

4. Conclusion

It is important to put the present discussion ipayspective. In fact the identified clash
should not constitute that much of an obstaclerdlaee several reasons for that: one of them
is that when needed, the Courts find their waytake into account broader goals (like market
integration) than a mere efficiency reasoning. 8dcathe influence of those broader
objectives might have been of minor importancecesimarket integration and competition
policy are not inherently in conflict with one ahet™ . In the majority of cases, one can we
may assume policies incorporate the objectiveshefWnion (article 3 TEU). As long as
competition policy does not manifestly go agait& €conomic and political choices on the

highest level, a real conflict is improbable

Further, we should bear in mind where we came fifa.came from a legal situation where
economic reasoning was used imprecisely. The ifmriusf scientific economic reasoning is
thus a step forward, also for internal market pagso At length, when reliable quantitative
measuring techniques underpin economic theoryfalisurs legal certainty through reducing
the inconsistencies European competition law setiliails and secondly, by providing more

predictability in decision-making".

However, due to the importance given to the Unionhee field of competition and the fact
that the DG concerned has been granted notablerpoavel used them too, it should be
assured that competition cannot allege to be ai-gudsnomous policy and impose its
economic efficiency reasoning on the broader petspge The EU does not have a Chicagoan

view on competition: the idea that the Union immoaepurely mercantilist market concept is

making; (ii) with respect to coherence and effemiess of

policies; and (iii) with respect to the divisionmdwers between European institutions.
19 3. StEENBERGEN Het mededingingsbeleid en het verdrag van Lissah@e Europese Unie na het Verdrag
van Lissabon, Deventer, Kluwer 2009, 133.
191 R.J.VAN DEN BERGHandP.D. CAMESASCA, European Competition Law and Economics: A Compeeati
PerspectiveSchoten, Intersentia, 2001, 7.
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no longer in compliance with literature. Competititike other policy fields, should take into

account the broader policy features of the EU abelgt after Lisbor™

Chapter 2 Second clash: Impingements within thdiptelgoals of Competition Policy, focus

on economic efficiencies and consumer welfare

| will be brief on this second identified clash fiegasons of relevance and because | have
touched upon this topic in explaining both goal®wab (cfr. the end of 4.2.1 consumer

welfare).

Social welfare is found where efficiency is mased®® Consumer welfare and economic
efficiency complement each other in the bulk ofesasince a policy designed to promote
greater efficiency is defined by, depending ordittributive nature, measuring the consumer
surplus, the producers surplus and total welfaréAs | have argued before, Europe has

clearly chosen the route of welfare effects tolirefit of consumet®>.

However, the two mentioned objectives do not alwaggch. It is not hard to see how the
economically the ‘efficient’ choice is not necedyain parallel with consumer welfare
considerations. In connection therewith, it is impot to realise that there are three
components of economic efficiency, namely: produgtiallocative and dynamic efficiency.
Those three are not always entirely consistent wite another. An simple case-setting can
illustrate this. Important economies of scale mayaltained through a merger, thus causing
productive efficiency. At the same time the twonferly independent undertakings might
now be enabled to collide and raise prices, hamgesilocative efficienc®. The same
reasoning can be made when new technologies ardogped. Whilst dynamic efficiency
increases and this may lead to productive effigiefhawer costs), at the same time market

192 3 STEENBERGEN Het mededingingsbeleid en het verdrag van Lissaih@e Europese Unie na het Verdrag
van Lissabon, Deventer, Kluwer 2009, 137.

193 A, JoNEsand B.SUFRIN, EC Competition lawNew York, Oxford University Press, 2008, 13.

1943 S, @AMPTON, Alternative approaches to competition lalv, W. COMP. 551994, nr.4, at 60.

195 A, JoNEsand B.SUFRIN, EC Competition lawNew York, Oxford University Press, 2011, 47.

19 R.J.VAN DEN BERGH andP.D. CAMESASCA, European Competition Law and Economics: A Compeeati
PerspectiveSchoten, Intersentia, 2001, 5.
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concentration can be accrued or prices can bedraiseve marginal costs since firms want an
appropriate compensation for their research invests?’.

A weighing of the efficiency features of might thesem desirable.i®1opr and WALKER find
both allocative and productive efficiency to berpoted in EU competition law. In the case
of productive efficiency that can only be to thdesm that consumer welfare does not stop to
increase or would even suffer from reductdnHowever, one important caveat has to be
made. Whereas it is obvious that consumers beinefit allocative efficiency, in an indirect
way they also do so from dynamic and productivecieticy. Competition authorities should

consider that in their assessment.

The statement of objectives in the article 101(BEU guidelines mention both consumer
welfare and the efficient allocation of resouré@sTo the contrary, the Guidance paperon
article 102 TFEU focuses on enforcement actiongnagaehaviour having ‘an adverse effect
on consumer welfare’, whereas efficiency is not tieered anymore€®. Consumer welfare is

thus seen as encompassing efficient alloc&tion

Concluding, it seems that in the majority of cadesdistinction between both objectives of
EU competition law can be neglected, since ovehal seem to strengthen each other. By
contrast, should the distinction prove to be remyvthe focus should rather be on consumer

welfare for the reasons mentioned above.

197 R.J.VAN DEN BERGHandP.D. CAMESASCA, European Competition Law and Economics: A Compeeati
PerspectiveSchoten, Intersentia, 2001, 6.

198 g5, BsHopand M. WALKER, The economics of EC Competition |dwendon, Sweet & Maxwell, 2010, 2-019.
199 European Commission Communication: Guidelineshenapplication of Article 81(3) [2004] OJ C101/97.
20 Eyropean Commission Communication: Guidance oiCtramission’s enforcement priorities in applying
Article 82 of the EC Treaty to the exclusionary doat by dominant undertakings [2009] OJ C45, para.

201 owe, P., ‘Consumer Welfare and Efficiency — New Guiding Rpiles of Competition Policy?.3Th
International Competition and 14th European ContipetiPolicy Day, Munich, March 272007,
http://ec.europa.eu/competition/speeches/index_20®F

p.2 ‘...[You] would probably also follow me if | saitiat consumer welfare and efficiency are closelsted.
An economy is operating at maximum efficiency wiseniety is squeezing the greatest value - the bigheel
of welfare- out of its scarce resources’.
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Chapter 3 Third clash: Competition and other trgatlycies
81 Examining the possibility to take into accourddaer interests than merely
economic justifications in article 101 (3) TFEU?

1. Economic vs. non-economic considerations

In this section | will provide for the rationale why economic considerations are seen as the
appropriate (primary) justifications in competitidaw under article 101(3) TFEU. | will
contrast this with the use of non-economic jusdiiien criteria in free movement cases and

show how the distinction does not always be drawpairticular cases.

A notable difference between ‘fundamental freedomstifications and ‘competition’
justifications is the grounds one can rely upoprimve that there has been no bré&chi\s to

the free movement of goods, the national interd&ts might be taken into account must be
general interests of a non-economic chardtteArticle 101(3) TFEU provides for the
possibility of weighing the restrictive effects thfe agreement against the economic benefits
and efficiencies created by the agreement. The ammgnound to justify restrictions in both

competition and free movement cases, is the priopaility review.

MORTELMANS claims there are multiple indicators towards cogeace between free
movement and competitié¥f. Convergence might for instance be found in thdgjnent
Campus Of”> where the Court seemed to open up the possibibity taking into
consideration economic interests when deciding dren infringement of art. 34 TFEU
could be justified on art. 36 TFEU grounds. But tlee purpose of this dissertation, only the
reverse reasoning is of importance: to what exaemtoroader interests than merely economic

ones taken into account in jurisdiction?

It seems that the difference in use of justificasiaunder article 101(3) TFEU and the non-
economic motives possible of justifying restricsoio free movements, are inherently linked
to the level they apply to. We should ask ourselwds can restrictions of free movement

only be justified by invoking non-economic groundsfat is because the free movement rules

22 This will be my main focus of attention when examg convergence.

203 Case 7/6 Commission v. Italj1961] ECR 317.

204 K. MORTELMANS , Towards convergence in the application of the ralesree movement and competifion
CML Rev. 2001, 636.

205 Case 72/8%ampus 0i[1984] ECR 2727.
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apply to state measures. The rules on free movemeunld be of no use if member states
would be allowed to put up barriers again and ptoteational economic interests. The
purpose of the internal market is exactly to abohational protectionists measures, therefore
justifications should not be economic in naturee Bpposite reasoning would render the rules
in free movement useless.

Conversely, competition law applies to the levepo¥ate parties and therefore other kinds of
justifications are appropriate. It is not likelyatha private party will affect the market in the
same way as state authorities adopting generatigslcovering all players in the market.
Who is affected by restrictive agreements and abtiseminance? The consumer. Therefore
restrictions on competition can only be justifiédhiey enhance efficiencies and consumer
welfare. A narrow construction of the matters tak&on account in article 101(3) TFEU sits
most comfortable with the Commission’s view on ceti101 TFEJY® By having both
competition law and free movement to secure effecinter-nation trade, we serve all
objectives: serving the broad objectives of theddnivhile making economically reasonable
choices. Indeed, the division between the publid private sphere has deep roots in the
functioning and legitimacy of both sphef®s The parties covered by each scheme of rules,

influence the market differently. In general, thstidction makes sense.

By installing a set of competition and a set ofefrmovement rules, the Union aimed at
covering the whole range of cases. However, théndigon of personal scope has been
obfuscated by the ‘privatisation’ of free movemant! the ‘publicisation’ of competitiH.
The case law has presented some gaps and ovehapsnay diminish the effectiveness of
the provisions of their goal to maintain and inkdgd a competitive market. The problem
occurs when we are confronted with behaviour tlwasdnot clearly stem from a private or
public entity, or a mixed situation where variousoas step in, presenting either a free
movement issue, a competition problem, or B8t ‘private’ organisation, entrusted with a
task in a particular sector might adopt a role ajuasigovernmental nature, consequently

208 A, JoNESandB. SUFRIN, EC Competition lawOxford, Oxford University Press 2007, 274.

2073, BAQUERO CRUZ, Between Competition and Free Movement; The Econ@oitstitutional Law of the
European CommunityOxford, Hart publishing, 2002, 88.

28 p |iNDH, The influence of Competition Law on Free Movemeré$in EU Competition Law in Context;
Essays in Honour of Virpi Tiili, H. Kanninen, N. i§as and A. Rosas (eds.),Oxford, Hart publishif@)2, 18;
K. MORTELMANS , Towards convergence in the application of the ralesree movement and competifion
CML Rev. 2001, 624; Bruyck, ‘Libre circulation et concurrence: les deux piielu Marché commun’ in
Mélanges en Hommage a Michel Waelbro&kissel, Emile Bruylant, 1999, 1487.

209 3 BAQUEROCRUZ, Between Competition and Free Movement; The EconBamstitutional Law of the
European CommunityOxford, Hart publishing, 2002, 87.
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taking into account public policy concerns. The OJtas applied the rules on free movement
of workers, services and establishment to condlptigate organisations (although it has to
be said, in very specific situatio¥) The use of free movement provisions to these mixed
situations makes the legislative framework hazyisltrecommended that the legislature
intervenes by clarifying how these intermediaryaitons should be handled. That way, the
Courts would not be forced to adopt a reasoning/hich excessive formalism towards the
personal scope of both sets of rules is dismis&rdalternative reasoning on a judicial level,
would be to condemn the failure of the public pactyake up responsibility. That way, the
primary distinction is respected. However, it migbt always be possible to transpose the act
of a private party (and its public policy objecsyento a responsibility (the omission) carried
by a public authority.

The identification of a party as being either ‘@t® or ‘public’, has further implications.
When the Court identifies the organisation as ‘g in nature, the justifications that could
possibly exempt the contested conduct do not @ntimatch reality, since then the main
focus should then be on economic reasoning, anédm@ublic policy concerns. The obvious
examples often relate to the cultural (and speesjor. For instance MBVB & VBBB where
national book publishers agreed to fix prices andividual publishers imposed a price
restriction on booksellers at a retail level. Iisexce, ‘resale price maintenance agreements’
repress price competition at a retail level, arelthus anticompetitive in natdfé However
the rationale of the measure is to subsidise sHlésss popular books. The applicants even
argued that such a system was necessary to ensamofn of expressiéi. The Court
eventually dismissed this line of reasoning of bwoksellers and came to the conclusion

there was a restriction on competition.

210J.SI'UYCK, ‘Libre circulation et concurrence: les deux p#ielu Marché commun’ in

Mélanges en Hommage a Michel WaelbroeBkussel, Emile Bruylant, 1999, 1489; Case 36Wdlrave &
Koch vs. Union cycliste International@974] ECR 1405; Case 13/T¥ona[1976] ECR 1333; Case C-415/93
Bosman1995] ECR 1-4921, 82-87.

211 Case C-265/980mmission vs. Frandé997] ECR 1-6959.

212D G GoYDER, EC Competition LawOxford, Oxford University Press, 2003, 177-179.

213 joined Cases 43 and 63/88VB and VBBB v. Commissifit984] ECR 19 para. 33.
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2. Cases in which non-economic considerations wementako

account

The inclusion of non-economic considerations in petition law can be examined through
the appraisal of a number of legislative articlesl aloctrines. Article 21 of the Merger
Regulation for instance, which attributes the Cossmain the exclusive competence to assess
the competitive impact of concentrations with a dsnidimension. According to Vice
PresidentALMUNIA article 21 of the Merger Regulation allows memb@tes to take into
account legitimate public interests such as medtliaality, public security, and prudential
rules*. Even though article 102 TFEU does not incorporapeoaision corresponding with
article 101(3) TFEU, the Court has developed theception of ‘objective justification’
which renders a possibility to escape infringenudrthe articlé'®. Nevertheless, it seems like
the Commission and Courts are only taking into antahe legitimate commercial interests
of the undertaking itself and the ‘meeting the cefitpn defense’. A weighing analogous to
article 101(3) TFEU, including the appraisal of @thpolicy considerations, could be
advocated through allowing an efficiency deféfse The aforementioned articles are all
examples of how non-economic considerations cay @lésecondary) role. For reasons of
space limitation and depth of study, | will onlycts on how flanking policy factors are
appraised under 101(3) TFEU.

2.1. Environmental policy

Under article 101(3) TFEU, agreements that redytastic waste, environmental risks or led

to lower energy consumption have been exemptedserbhgreements supplement the EU’s

environmental regulations.

243 ALMUNIA , ‘Recent developments and future priorities in Etthpetition policy’, International Competition
Law Forum, St. Gallen, April'82011,
http://europa.eu/rapid/pressReleasesAction.doete=SPEECH/11/243&format=HTML&aged=0&language
=EN&qguiLanguage=en

25 A JonEsand B.SUFRIN, EU Competition lawNew York, Oxford University Press, 2011, 376.

1% 3 STEENBERGEN Het mededingingsbeleid en het verdrag van Lissab@re Europese Unie na het Verdrag
van Lissabon, Deventer, Kluwer 2009, 135; DG CoitipetDiscussion Paper on the application of AgigR

of the Treaty to exclusionary abuses [2008p://ec.europa.eu/competition/antitrust/art82/daper2005.pdf
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«  Exxon-Sheff!’

(65) The agreements between Exxon and Shell meeatdanditions for exemption laid down in Article
85(3). They contribute to improving the productmingoods and to promoting technical and economic
progress, while allowing consumers a fair sharehef resulting benefit. [...] (67) The agreements
between the parties allow for the building of thstfLLDPE/HDPE plant in the European Community
utilizing the Unipol technology. This technologyopides a high degree of flexibility [...] and eféacy
(enabling the plant at NDG to produce polyethyleheompetitive costs). [...]This would result in a
reduction of customers' use of raw materials, tlveists and the volume of plastic was{@&8) Account
also has to be taken of the fact that an LLDPE/HR&uction joint venture between two ethylene
producers which, because of the exchange swapragrég, do not need to transport ethylemaids

health and environmental risks connected with duahsport.

«  Philips-Osrarf®
(25) The joint venture achieves rationalization pvbduction by allowing Osram to eliminate its
obsolete facilities in Berlin and allowing Philips relocate certain non-lead glass production from
Lommel to other glass factories in the Philips'ugroThe joint venture will offer greater flexibifitin
guantities and types of product (1) and a lowek osbreakdown, and will have a production capacity
substantially higher than that resulting from tleenbination of the production capacity of the faigh
of the parent companies in the EEA for the productf lead glass prior to the creation of the pmese
joint venture. The joint venture will resuft lower total energy usage and a better prospécealizing
energy reduction and waste emission programmes
In addition, the parties will concentrate their R&activities in Philips' laboratories, achieving/ises
and economies of scale and a concentration of teffotackle properly the common challenge of
developing lead-free materials.
(26) [...] Such savings are due, in particularektended production range, rationalization, de@@as
overhead costs, flexible furnace utilizatiseduced energy and environmental cpatsd shared R& D
on substitutes for lead glass.[...] (ZIMe use of cleaner facilities will result in less pollution, and
consequently in direct and indirect benefits fonsomers from reduced negative externalitiekis
positive effect will be substantially reinforced &hR& D in the field produces lead-free materiéts.
addition, the cost advantages resulting from thpravements mentioned above will be passed on to
consumers in the form of downward pressure on larges, which have been falling steadily due, in
particular, to the development of new types of moern lamps and to competition from the central

and eastern European countries.

- DSD™
(143) DSD is currently the only extensive take-backli exemption system for used sales packaging;

according to its objects, it seeks to give effechational andCommunity environmental policy with

27 Exxon-Shel[1994] OJ L144/21.
218 philips-Osram[1994] OJ L378/37.
9DpsSD[2001] OJ L319/1.
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regard to the prevention, recycling and recoveryvadste packagingThe Service Agreement is

therefore intended to implement the objectiveshef German Packaging Ordinance and of Parliament
and Council Directive 94/62/EC of 20 December 19®dpackaging and packaging waste (13). This
legislation is aimed at preventing or reducing ithpact of waste packaging on the environment, thus

providing a high level of environmental protection.

« CECED®
(a) Individual economic benefits
b) Collective environmental benefits
(56) The Commission reasonably estimates the savingiarginal damage from (avoided) carbon
dioxide emissions (the so-called ‘external cost&a)EUR 41 to 61 per ton of carbon dioxide. On a
European scale, avoided damage from sulphur dicaeunts to EUR 4 000 to 7 000 per ton and EUR
3 000 to 5 000 per ton of nitrous oxide (11). Oa Hasis of reasonable assumptions, the benefits to
society brought about by the CECED agreement apjoebe more than seven times greater than the
increased purchase costs of more energy-efficiegghimg machinesSuch environmental results for
society would adequately allow consumers a fairrsha the benefits even if no benefits accrued to

individual purchasers of machines.

It is obvious from the extracts above that the fpasieffects on the environment were only
taken into account as an accessory (efficiency)’@aiHowever, theCECED case seems to
go further. The Court reasoned that the higher imgstmachine prices for consumers were in
the end outweighed by the environmental gain faietg’®® The fact that the Commission
took up the interest of ‘society’ was however coneloi with the long term electricity bills
decrease for consumers, which could be seen agnarfdc efficiency’. This reading of the
case seems in line with the comfort letter the Casrion issued and where it clarified that
when an environmental agreement is reviewed, th@riesion will be concerned with the
cost savings for consumers of the goods in question then estimate ‘the benefits which the
society at large derives from improved environmectaditions®. In any event, benefits to
society as a whole and not only to the specificelosiyof goods in question, are a relevant
factor?”,

220 CECED[2000] OJ L187/47.

221 G, MoNTI, EC Competition lawCambridge, Cambridge University Press, 2007, 91.

222 The increased price for one washing machine, waweighed by the environmental benefits and theetow
electricity bills for consumers.

22 MARTINEZ LOPEZ M., ‘Commission Confirms its Policy Line in respeotHorizontal Agreements on Energy
Efficiency of Domestic Appliances’ [2002]Qompetition Policy Newslett&0, 52.

224G, MoNTI, EC Competition lawCambridge, Cambridge University Press, 2007, 92.
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The question is whether this environmental impdtusexempt the agreement was of a
decisive character and hence taking over the givota of economic considerations. The
Commission has been criticized@ECEDfor this reasoning, as by doing so the Commission
infringed the Guidelines on the application of deti101(3) TFEU that point out ‘efficiencies’
to be the sole ground for exemptith | believe this is not the case, since the inteoés
society as a whole can be restated as a ‘dynarficeety’ given the fact that the new
machines lower costs on the long-term. FurtherntoeeCommission has a duty to integrate
policies under articles 7 TFEU and more specificall TFEU.

2.2.Industrial policy

An industrial policy is a strategic plan to stintelapecific sectors or activities and promote
structural change. The interaction between competiess and competition can be of a
conflicting nature. The Commission however, hasoadted from the outset that the two are
compatiblé?®. Article 173 TFEU is in fact a way in between: tenditions necessary for the

competitiveness of the Union’s industry should bsueed, whilst at the same time those
measures should not lead to a distortion of cortipetiPromoting competitiveness is thus
legitimate as long as it does not impair competfib Hence, competition is there to create
an environment where competitiveness and thus econdevelopment is fostered. The

Commission has sometimes taken up the fact thagesement might give a positive impetus
to the overall competitiveness by for instancevaithg a number of crisis cartels or taking
into account that the exempted agreement will @eftihe Union’s industry on a global scale.

« BPCL/ICF?®
(37) The restrictions in the agreements for thérecal sale of LDPE and PVC plants, and the
restrictions implied both by the sale of the mostdiern plant and by the sale of the goodwill fortlad
plants (which brought about a specialization ofdoiction and the closure of the remaining plantsewe
necessary to achieve the beneficial objectives.
Such arrangements allowed the purchaser to haugesitechance of improving loading capacities in the

most-modern plant. In effect, the specializatiorebgh party in the UK market is a better means of

222G, VAN GERVEN, ‘The Application of Article 81 in new EuropeFordham Corporate Law Institut€003,
429-30.

226 Commission of the EEQ0th General Report on the Activities of the Eussp€ommunity: 1990Brussels,
1991.

227G, MoNTI, EC Competition lawCambridge, Cambridge University Press, 2007, 94.

222BPCL/ICI[1984] OJ L212/1 para. 37
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reducing capacity and improving loading than coritipetitself, since its beneficial effects are felt

immediately.

«  Optical Fibre&®
Moreover, the joint ventures facilitate a more ¢ansand rapid transfer of Corning's technologyntha
would otherwise be possible. This concurrent intiiithn of Corning's most up-to-date technology in
the common market is essential to enable the Earopempanies to withstand competition from non-

Community producers, especially in the USA and dapaan area of fast-moving technology.

«  Stichting Baksteer®
(26) By reducing capacity, firms throw off the fim@al burden of maintaining unused surplus
capacities and, by increasing utilization of thpagity utilization of the capacity retained, dot have
to reduce output. As the capacity closures conpsrduction units that are the least suitable attlea
efficient because of obsolescence, limited sizeubdated technology, production will in future be
concentrated in the more modern plants which Wwéhtbe able to operate at higher capacity and
productivity levels; this will lead to a correspamgl reduction in the incidence of fixed costs, whic
form a large proportion of net costs. As a restis possible to predict a future increase in the

profitability of the Dutch brick industry and, tledore, a return to normal competitiveness.

The aforementioned cases illustrate how featuremadistrial competitivity are considered
when explaining why a particular agreement is exechpHowever, individually, these
effects on industrial policy do not seem to beisight for exempting the agreementoNfr|

even considers them less important than envirormhenhtemplatiorfs™.

SAUTER makes the full reflection on how competition anddustrial policy are
complementary to each other. In addition, he séefizat competition policy within Europe is
construed in a broad manner, conceived towardgémeral goals of European integration
rather than a narrow form of efficiency-enhancingfittus*2Over the course of time
competition policy has thus been adapted to thitirghipriorities of the Union. In the ‘EU
2020’ strategy we read that the Commission will kvtr “develop a horizontal approach to
industrial policycombining different policy instruments (e.g. “sitfiaegulation, modernized

public procurementompetition rulesaind standard setting§>®

229 Optical Fibres[1986] OJ L236/30 para. 59.

230 gtichting Baksteef1994] 0J L131/15, [1995] 4 CMLR 646, para. 26.

21 G, MonTI, EC Competition lawCambridge, Cambridge University Press, 2007, 96.

#32\\. SAUTER, Competition law and Industrial Policy in the ENew York, Oxford University Press, 1997,

112.

233 Communication from the Commission, Europe 202@trategy for smart, sustainable and inclusive gnowt

Brussels, 3.3.2010, COM(2010) 2020 final, Affp://europa.eu/press_room/pdf/complet_en_barrosed7 -
europe_2020_-_en_version.pdf
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2.3. Employment policy

Employment is another non-efficiency variable cdesed relevant in a number of cases. The
Lisbon Treaty broadened article 127 (2) TEC incéetb TFEU that adopts the more elaborate
text from the Treaty establishing a Constitution Europe. Article 147 TFEU states that
when formulating and implementing Union policiesl activities, a high level of employment
shall be taken into consideratioRTEENBERGEN sybmits it is logical to take account this
objective into account in cartel cases and theclarti01(3) TFEU argumentatidfi He
argues it is desirable that the Commission indgdiew it took into consideration the
objectives mentioned in article 9 TFEU in policytiops. The following cases are some of the
examples where the Court took into account fadtkesthe stability of the labour market and

the creation of a high number of jobs.

«  Ford/Volkswagefi®
The JV will have extremely positive effects on thigastructure and employment in one of the paores
regions in the Community (recital 36). In the assssnt of this case, the Commission also takesafote
the fact that the project constitutes the largest single foreign investment in Portugal. It is@ated
to lead, inter alia, to the creation of about 5 {¥ls and indirectly create up to another 10 0®8 jas
well as attracting other investment in the suppbuistry. It therefore contributes to the promotidn
the harmonious development of the Community andébaction of regional disparities which is one of
the basic aims of the Treaty. It also furthers peean market integration by linking Portugal more
closely to the Community through one of its impattadustries. This would not be enough to make an
exemption possible unless the conditions of Art83e(3) were fulfilled, but it is an element whitte

Commission has taken into account.

«  Metrc®®
Furthermore, the establishment of supply foredasta reasonable period constitutes a stabilizing
factor with regard to the provision of employmerttieh, since it improves the general conditions of
production, especially when market conditions aretirable, comes within the framework of the

objectives to which reference may be had pursuaatticle 85(3).

« FEDETAB*

234 3, STEENBERGEN Het mededingingsbeleid en het verdrag van Lissab@re Europese Unie na het Verdrag
van Lissabon, Deventer, Kluwer 2009, 135.

235 Ford/Volkswagen[1993] OJ L20/14, [1993] 5 CLMR 617; KOkkoRIS, Competition Cases from the
European UnionLondon, Sweet & Maxwell, 2008, 51.

236 Case26/76Metro-SB-Grossmarkte GmbH v. Commisdib®77] ECR 1857, [1978] 2 CMLR, 43.

%7 CaseFedetab[1980] C-209/78 ECR 3125.
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The elimination of many specialist intermediariemnd, in the applicant’s opinion, involve not ordy
reduction in the number of brands available tocthvesumer but also serious social consequences. In
that respect it is pertinent to observe that tharCstressed in its judgment in the Metro case that
considerations of social nature, and in particatarcern to safeguard employment in an unfavourable

economic climate, may be taken into account uadisle 85(3).

«  Stichting baksteér?
In addition, because the closures are coordinagsthucturing can be carried out in acceptableasoci
conditions, including the redeployment of employees
It can, therefore, be concluded that the agreemelps to improve production and to promote technica

and economic progress.

It is worth noticing again that the Court saidautd only take the employment element into
account given the fact that the other conditionsadicle101(3) TFEU were fulfilled®.
Therefore one could say that non-economic condidesa can only be considered as a

Secondary means.

In the case of employment, the Court reasoned @ Blentjenscase that in certain
circumstances employment concerns do not fall withe ambit of article 101 TFEU at%fl
This case concerned the compatibility of a compylsdfiliation to a sectoral pension fund
with the competition rulés®. It stems from this line of case-law that ‘agreameconcluded

in the context of collective negotiations betweeanagement and labour in pursuit of such
[social policy] objectives must, by virtue of theiature and purpose, be regarded as falling
outside the scope of article [81 (1)] of the Tredfy The CIJEU enumerates a number of
articles which point towards obligations that praenand take into account social policy
objectives (3(1)(g)and(i), 118 TEC and article 1tlbé Agreement on social policy). The
Court goes on by stating that certain restrictiohsompetition arenherentin collective
agreements. Therefore social policy objectives @ seriously undermined if management
and labour would be subject to article 101(1) TREben adopting measures that seek to

238 gtichting Baksteef1994] 0J L131/15, [1995] 4 CMLR 646, 27 & 28.

29 Ford/Volkswageri1993] OJ L20/14, [1993] 5 CLMR 617, para. 36.

240 Joined cases C-115/97, C-116/97 and C-11Bf@htjens’ Handelsonderneming B1999] ECR 1-6025, para
47; similar: Case C-67/98lbany International BV v. Stichting Bedrijfsperesifonds Textielindustrig999]
ECR I-5751and Case C-219/Brijvende Blokken v. Stichting Pensioenfonds vaovervoeren havenbedrijven
[1999] ECR 1-6121.

%41 B, RODGER Atrticle 234 and Competition Law; An Analysiéphen aan den Rijn, Kuwer Law International,
2008, 493.

242 joined cases C-115/97, C-116/97 and C-11Bf@ntjens’ Handelsonderneming B1999] ECR 1-6025, para
57.
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improve both conditions of work and employnféhtit should be noted that this line of
reasoning is broad and does not really explain thibge restrictions are inherent in collective

agreements or how social policy would be undermined

MonNTI finds this judgment hard to explain, as he dodssee any reason why it would not
have been possible to take into account policy idenations at the article 101(3) TFEU
stagé** This judgment could be explained in a broad way,excludingany agreement
contributing to social policy from the applicatioh article 101 TFEU. However, Advocate
General (AG) Jacobs dismisses this extensive rgaatid remarks that in national law, it is
common to attribute a special status restrictirgg shope of competition law to collective
agreementd>. Moreover, when competition rules are excludednfigpecific sectors, that is
explicitly mentioned in the Treaty, that is not tbhase for ‘social policy’ as such. In
subsequent case-law, this was confirmed. The Ci&tddsthat whenever an agreement was
not concluded in a collective bargaining settingwaen employers and employees, those
agreements would not, by reason of their naturepamgose, fall outside the scope of article
101 TFEU*. Also in Pavlovthe Court made clear that a scheme introduceaterdlly by

the employers' organization, does not fall wittia ambit of theBrentjens’exceptio*".

More important than the stance that a narrow repdeems appropriate, is the fact that this
judgment creates another legal technique for raliogdhe core values of competition with
other Union policies. This judgment accepts the-application of competition whenever the
pursuit of Union objectives seem of a more weighaguré*®. The Brentjensapproach does
take into account any weighing under article 1014hyl (3) TFEU. Rather, it questions
whether competition law is applicable in the fipgacé*®. However, it seems that the
reasoning of the Court was of a specific naturgemjithe outset of collective bargaining
agreements. In any event, it does not seem faviautalcontinue this line of reasoning, as

243 Joined cases C-115/97, C-116/97 and C-11Bf@htjens’ Handelsonderneming B1999] ECR 1-6025, para
56.

244G, MoNTI, EC Competition lawCambridge, Cambridge University Press, 2007, 98.

245 Joined cases C-115/97, C-116/97 and C-11Bf@htjens’ Handelsonderneming B1999] ECR 1-6025 , AG
Jacaobs, paras. 109-11.
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this approach is far reaching. Moreover, thererarendicators as to which policies tilt the

scale towards the non-applicability of competitrates.

In line with the technique mentioned above, is‘tleetrine of ancillary restraints’. A restraint
ancillary to the main agreement which is compatibith article 101(1) TFEU, will also be
seen as compatible with 101(1) TFEY An ancillary restraint (for instance a non conepet
clause, or restrictions in franchising agreemergs) limitation which is necessary for the
implementation and proportionate to the main na@triaive distribution or joint venture

agreement.

The Wouterscase concerned rules adopted by the Dutch baiptbatbited members of the

bar to engage in a full partnership with an accanfit. The Court did not say that the rules
on professional services should not be considerateruarticle 101(1) TFEU altogether.
Rather, the Court acknowledged that the agreemadtam adverse effect on competition,
affecting trade between member state©One would expect that in line with former case,la

the Court would appraise a possible exemption umdeecle 101(3) TFEU. However the

Court refrained from doing so and said that dedpierestrictive effects on competition, the
agreement was necessary for the proper practictheflegal profession and therefore
concluded article 101(1) TFEU was not violated.

Neither did the Court state that, like Brentjens the agreement fell outside the scope of
article 101 altogether. The Court rather seemeddigh the anti-competitive effects of the
agreement against non-economic efficiency bengditd under 101 TFEU). The Court might
have felt the need to do so in order to not goregjdahe Commission’s view and its own case
law, that only allowed the ‘supporting role’ of resonomic concerns under article 101(3)
TFEU to tilt the scale towards an exemption. Howelg avoiding this mystification, it
brought up another: what analysis should be foltbweder 101 TFEU? The whole problem
also stems from the fact that a clear distinctiebwieen public and private parties and their
respective roles cannot be drawn up easily. Pripaties may to some extent be occupied
with tasks of public interest or with activitiesathrelate to such tasks. Consequently, the
sound framework is not so sound anymore: the Coastto decide whether the competition
rules apply or not. In case it answers affirmagyahe ‘justifications’ it can use in that

scheme do not match the task the party at handtsisted with. WiISH suggests that a

20 Eyropean Commission Communication: Guidelineshenapplication of Article 81(3) [2004] OJ C101/97,
28-29.

1 Case C-309/9%outers[2002] ECR 1-1577, [2002] 4 CMLR 27.

%2 Case C-309/9%outers2002] ECR 1-1577, [2002] 4 CMLR 27, 86.
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suppression of broader considerations under artielg3) TFEU might give an impetus to
their re-emergence under article 101(1) TFEU foitmmheWouterscase-lai

2.4. Consumer policy

The relation with consumer policy can be dealt vatiefly. There seems to be little conflict
since the primary goal of competition policy is samer welfare, all the more reason to let
consumer policy strengthen competition. Moreovee, $econd criterion for an agreement to
be exempted under article 101(3) TFEU is indeelbvwahg consumers a fair share of the
resulting benefit’. However, as has been said leefoonsumer welfare is not the same as
consumer protection, as the latter also includdaiupractices, health and product safety. In
Asahi,the Court had to decide upon an agreement thablsdfer consumer goods apart from
the development of new products, therefore enhgnailynamic efficiency® The
Commission exempted this agreement setting up ectsed distribution network. The
manufacturer made several commitmeiniger alia the offering a Union-wide warrarfty.
Hence, another mechanism of implementing othercigsliin competition cases pops up:
solely when parties modify their agreements toltbeefit of consumers, the agreements will

be considered to comply with article 101 TFEU.

2.5. Conclusion

AMATO criticizes the Court and the Union’s willingnessctinsider non-economic factors. He
finds them not to be enumerated in the article 3DIFEU requirements. In his view,
antitrust is weakened through permeability. Soctdlesion and industrial policy are not to be
taken into account since they corrode the sensdogimof antitrust from withiff®. In Matra
Hachette the GC seemed to suggest that considerations @logment policy, public

infrastructure and European integration are extraseto the appraisal of article 101(3)

23R, WHISH, Competition LawOxford, Oxford University Press, 2009, 155.

24 Ashani[1994] OJ L354/87 paras. 24-26.

2> Grundig’s EC Distribution Systefi994] OJ L20/15 para.19.

26 G, AMATO, Antitrustand the Bounds of Power,: the Dilemma of Liberaiieracy in the History of the
Market, Oxford, Hart Publishing, 1997, 61.
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TFEU™’. Further, the guidelines on the application ofckrt101(3) TFEU seem to entail a
restrictive approach focusing on cost and quakagfficiencies. The Commission narrows
down the scope of article 101(3) TFEU by interprgtitechnical and economic progress’ as
solely comprising economic efficiency and by mirsmg the role of non-economic

concern&®,

In Métropole television SA v Commissiae GC said: “in the context of an overall
assessment, the Commission is entitled to bask aiseconsiderations connected with the
pursuit of the public interest in order to granemption under [81(3)]*°. In essence it stems
from the aforementioned examples that whenevegeseaent could possibly have a positive
effect on another policy pursued by the Union,@lmenmission, national Courts or authorities
should take that other policy into account as wien appraising the agreement. The rather
broad appraisal of article 101(3) TFEU stems frdme tow jurisdictional threshold the
Commission handles in order to satisfy 101(1) TFEkkrefore, a number of authors propose
to apply a ‘rule of reason’ in which the econompmpeaisal is made under article 101(1)
TFEU. Subsequently, on the basis of 101(3) TFEUustdal, regional, social or
environmental policy features might possibly outyteithe detrimental impact of the
agreement’.

The restrictive approach of the Commission in thedélines is a reflection of the fear of
divergence between national Courts and competéighorities and the possibility to hold up
national interests when considering individual egéiams after the modernisation proc¢8ss

It seems that the pursuit of legal certainty prisvaver the need to see competition as one of
the policies promoting the Treaty’'s objectives. Temefit thereof is the possible emergence
of a systematic approach towards granting exemgptidronically, legal certainty is

nevertheless not achieved by sticking merely ecanconsiderations.

The reasons to support policy integration are noogerand of a sound nature. First, the
Guidelines are not binding, so the Courts and comnpe authorities are able to apply the

more liberal case law whenever they deem to finsl appropriate. Second, the Treaties are

%Case T-17/98/atra Hachette SA v EC Commissid®994] ECR 11-595, para. 139.

%8 Eyropean Commission Communication: Guidelineshenapplication of Article 81(3) [2004] OJ C101/97,
para. 42 and 50.

29 Cases T-528/9Blétropole Télévision SA v. Commissj®@96] ECR 11-649, [1996] 5 CMLR 386.

20 M. SIRAGUSA, in European Competition Law Annual 1997: the Objestioé Competition Poligy(eds.
Ehlermann and Laudati, Hart Publishing,1998), 549.

21 A EzaRCHI, EC Competition law; An Analytical Guide to the LemfCasesPortland, Hart Publishing,

2008, 81.
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not neutral on a policy level, on the contrary, theion furthers sustainable development
based on a social market economy ( article 3 TEChHallenges to EC competition policy on
the basis that it is politicised miss the mark is dlesignedo be politicised, albeit within the
limits of Community competencé®. MONTI states that: “Competition policy cannot be
implemented in a vacuum, but must be consisterit wWie development of the European
project,?®® Besides, since the entry into force of the LisHoeaty, member statdmve a
dutyto apply economic policies in manner they contebiat the Union objectives and keep in
mind the cross-sectional policy integration claded is not always easy to separate policies
pursued by the Union from economic consideratioit®e Union is no longer merely an
economicUnion and is strongly concerned with the insertioin certain public policy
considerations through the enhanced emphasis ofsesectional clausé®®. Third, the
exclusive economic reasoning neglects the podsilidi take up certain interests we wish to
foster, even at the expense of consumer wéffarBourth, given the rather broad conception
of the Commission as to the economic effects oftireement, the distinction becomes rather
vague. It requires little effort to reformulate rdenefits into an economic value (e.g. the
reduced energy bill as an dynamic efficiencyCIBCED?®’. To conclude, the Commission is
not always straight forward itself in its advocatason appliance of other policy
considerations’ approach, witbECED as a prime example. Provided that the agreement at
hand also improves efficiency, a reduction of cofiipg should be tolerated when it

contributes to the Union’s objectivi8%

It does not make sense trying to prevent nationtdaities from taking into account national
interests by prohibiting to take up non-economictdes from the outset. Further, the
suspicious attitude towards the national Courts i®y view unnecessary, certainly not since
the Commission has the possibility to avoid a reagpcontaminated by ‘national interests’
by providing clear guidelines. This proactive modhisproviding national authorities with

sufficient directives and delineation of appraisabuld be all the more effective, when

construed in a sophisticated and well balanced erann

%2 G, MoNTI, EC Competition lawCambridge, Cambridge University Press, 2007, 118.

263G, MoNT, ‘Article 81 EC and Public Policy’, 200ZMLRey 1057.
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Let us overthrow the reasoning made, since theomacthereof allows us to put into
perspective the relatively limited ‘tilting weightion-economic considerations have in the
end. What happens when an agreemeggtivelyaffects another Union Policy? For instance,
one could reverse theECED case. Suppose washing manufacturers would makapehe
machines resulting in high electricity consumptidhis is clearly against the environmental
policies the Union is implementing, but it is nbettask of competition to condemn these
practicesif they are not contrary to the purposes of compaetitaw. The abolition of such
practices should in the first instance stem fromiremmental policy regulations.

However, for the purposes of competition such ae@gent might be perceived as inefficient
for consumers in the long run. More importantlyisidifficult to see how such an agreement

would yield economic progress.

MoNTI finds that the Commission should take into constien the fact that an agreement
complements another Union polisplely when the core values of article 101(3) TFEU are
respectetf’. Thus, when an agreement contributes to a Uniditypbut is inefficient, it
ought not to be exempted. In the majority of casdsd this stance to be correct since it
essentially demands both efficiency enhancementanttibution to other policies in order to

be exempted, in line with policy integration duties

259G, MonT!, ‘Article 81 EC and Public Policy’, 200ZMLRey 1071.
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§2 Examining the duty to take into account othelicgointerests than merely economic

justifications?

The more troublesome clashes (and more importgoraictice) have proved to be the ones on
the same ‘level’, namely clashes between policieemiselves. The question of the
interpretation of article 101(3) TFEU is even moegevant since the increased reliance on
policy integration. What makes it even more difficis that policies within the Union do not
seem to be without hierarchy. An extensive readihghe case law proves otherwise. For
instance employment and competition cannot be puhe same level. Competition policy is
a field of law in which the Union is exclusively mopetent, the latter policy is much more
elaborated in detail. This might create an addaiodifficulty when a weighing between
interests would deem to be necessaWy@NTI considers industrial policy considerations have
less weight than environmental contemplatféh€nvironmental incentives seem to be more

easily considered.

In this paragraph, want to return to policy inteégma and examine whether there might be not
only a possibility (81), but also a duty considéray policies when applying competition law.
Indeed policy integration does not only amount kgectives in the relation general Union
objectives — specific policy objectives; it is evarore important within different Union
policies. The additional goals set out in ‘provischaving general application’ under title 11
of the TFEU are seen as ‘horizontal objectivéise Union must comply with in the

implementation of its policies. Worth mentioning the purposes of this thesis are:

- article 8 TFEU:In all its activities the Union shall aim to eliminate inequalitiesdan promote of equality
between men and women.

-article 9 TFEU:In defining and implementing its policies and aitids, the Union shall take into account
requirements linked to the promotion of a high leefeemployment, the guarantee of adequate sociéption,
the fight against social exclusion, and a high lefeducation, training and protection of humaaltte

-article 11 TFEU: Environmental protection requirementaust be integrated into the definition and
implementation of the Union’s policies and actestiin particular with a view to promoting sustainable
development.

- article 12 TFEU: Consumer protection requiremeshiall be taken into accouirt defining and implementing
other Union policies and activities

- article 147.2. TFEU: The objective of the highdeof employmenshall be taken into consideration in the
formulation and implementation of Union policiesdaactivities

210G, MoNTI, EC Competition lawCambridge, Cambridge University Press, 2007, 96.
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- article 167.4 TFEU: The Unioshall take cultural aspects into account in itsiastunder provisions of the
Treaties, in particular in order to respect andrmmote the diversity of its cultures.
- article 208.1 TFEU: Union policy in the field afevelopment cooperatioshall be conducted within the

framework of the principles and objectivasthe Union’s external action.

All these policies ought to be treated on an edoaling with other objectives the Union
imposes in other Treaty articfé§ Hence, the legislative ground explaining why cetitjpn
law cannot make its own policy objectives dissacitom the European framework. Most
authors do acknowledge that, likeNFSand $FRIN: “EU Competition policy can never stand
alone in splendid isolatiorf,”?. Nonetheless, is that it is often argued thatptiesuit of those
other policies should not affect the interpretatamd application of competition ruféd
MONTI detects a commitment of the Commission to avoidguson-economic considerations

in making competition law decisioff&

Yet, the EC Treaty already mentioned a number t#nking’ provisions imposing an
obligation to take into account certain policy altjees when pursuing others. In that respect,
The Lisbon Treaty stepped up the game by inseditigle 7 TFEU. The intention was to not
only construe the Union in institutional terms imare uniform way, but also in substantive
terms, to seek for consistei& Article 7 TFEU closes the circle by imposing a gehe
obligation on the Union to ‘ensure consistency leemvits policies and activities taking all of
its objectives into account and in accordance wighprinciple of conferral of powers’. Apart
from this increased importance accorded to poliggration in the legislative text, the
Courts might parallel this evolution in the futubsy, insisting on article 7 TFEU as a general
obligation. However, the validity thereof might gtiened if policy makers do not make more
precise to what extent policies should be integraidne CJEU has indeed held that the legal
status of horizontal objectives depends on theplémentation in policy by the Union and the
member states, with the result that their legalaotps limited to guiding the interpretation of

Union law as long as the latter has not been déne

271 K LeENAERTSandP. VAN NUFFEL, Europees RechAntwerpen-Cambridge, Intersentia, 2011, 78.

272 o JoNEsand B.SUFRIN, EU Competition lawNew York, Oxford University Press, 2011, 52.

23 A JoNEsand B.SUFRIN, EU Competition lawNew York, Oxford University Press, 2011, 51.

27 G, MoNTI, EC competition lawCambridge, Cambridge University Press, 2007, 89.

2> R BARENTS, Het verdrag van Lissabon; Achtergronden en comnaeneventer, Kluwer, 2008, 559.
7% Case C-149/9ortugal v Counci[1999] ECR 1-8395, paras, 86-87.

68



STEENBERGEN explores the matter in detail in his recent artiole how Lisbon affects
competition policg’’. In essence, he concludes that a modest, but nihportant
reinforcement of the Commission’s position has magkace. The question, as he reiterates, is
essentially how autonomous competition policy @mrfrfor instance employment policy. He
completes the analysis for article 147(2) TFEU €“tibjective of a high level of employment
shall be taken into consideration in the formulatmd implementation of Union policies and
activities”) which has been ‘generalised’ by thedrtion of a new article, article 9 TFEU (“in
defining and implementing its policies and actasti the Union shall take into account
requirements linked to the promotion of a high lesé employment, the guarantee of
adequate social protection, the fight against $aialusion and a high level of education,
training, and protection of human health”). In fo¢ argumentation goes for the other areas
of ‘flanking’ policies too. Of outmost importance that the reasoning he builds up, can be
used in relation to article 7 TFEU (the generakbeton policy consistency). Given the broad
scope and wording of article 7 furthering policyegration, the reasoning made below might
provide a sound option (even an obligation) for @uurts and the Commission to take into

account elements of other policy spheres.

The argumentation goes as follouBEENBERGEN says the words ‘taken into consideration’
in article 147(2) TFEU need not to be interpretexd ifa competition policy would be
subordinate to other policy sphei®s It does mean that competition authorities need to
consider how the objectives, both the general &edhbrizontal ones, are affected by their
policy. His first conclusion, is a confirmation e@fhat | stated above, namely that it is
recommended that competition authorities expliaitigntion how they take into account for
instance the policy orientation of article 9 TFEH lfigh level of employment’). His second
conclusion is of even greater importance, namelydysng the effects of competition policy
on the general and horizontal objectives does rakenmuch sense when no conclusions are
drawn. He criticises policies that seem to relytba hope that only some rules will be
invoked. This cannot be good governance. The dbgscin the Treaty are of a very general
nature and are characterised by an ambitious sd@dygeCommission and Courts should avoid

rendering them superfluous by not applying or enfgy them.

277 ). SEENBERGEN Het mededingingsbeleid en het verdrag van Lissab@re Europese Unie na het Verdrag
van Lissabon, Deventer, Kluwer, 2009, 123.

278 3. IEENBERGEN Het mededingingsbeleid en het verdrag van Lissabdye Europese Unie na het Verdrag
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All of this leaves the ‘to what extent’ questionamswered. Unfortunately, there is no
satisfactory answer given yet to that questiongesthe Commission holds a dubious attitude
towards policy integration. On the one hand the @asgion did take into account these other
policies in some decisions (cfr. infra). Conversg¢he Commission seems to stick to a mere
economic appraisal (cfr. the Guidelines on the iappbn of article 101(3) TFEJ}. In the
future, the CJEU might point out the Commissiorésponsibility to integrate policies by
relying on for instance article 7 TFEU. Althoughstlarticle is of ‘constitutional’ importance,

it needs specification. TESENBERGENIists a few bottlenecks:

- Do Union institutions need to assess the effefta competition policy option on other
objectives? And to what extent? Is a formal motoratenough or should more difficult
hurdles be overcome?

- Does a rationale of competition policy optionvery broad terms suffice in a sense that (for
example) article 9 TFEU objectives have sufficigttéen taken into account?

- Should, in case of multiple technically acceptatdenpetition orientations, preference be
given to what can best be reconciled with othezvaht policy objectives? It should be noted
that this would give rise to another effects assess and therefore would further complicate
competition policy.

- Or should, aside the assessment of economicteftEctrine, a second test be carried out
where the competition policy solution is being ¢éelsin the light of the general and horizontal
objectives? The additional problem (apart from ¢ime outlined above) with this solution
would be that it would render competition policypstdinate to other policy objectives.

- Of paramount importance: who decides whetheratramother policy objective has been
sufficiently taken into account? So far, the Cowmdsasionally took into account other policy
considerations. The Commission has not really adaak the matter in specific wording, but
did take into account other policies in some deaisi From a legal point of view, the Courts
make the ultimate decision. However, it might bpested that the Courts will be reluctant to
burn themselves on the matter and the review eriain of a marginal kind. This is due to
the wording and content of the general and horedoobjectives, the fact that little has been
said about their interrelation, nor has there begren guidance initiating from the
Commission.

- Should there be a hierarchy in ‘other policies’?

279 European Commission Communication: Guidelinesheraipplication of Article 81(3) [2004] OJ C101/97
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Conclusion & view for EU competition law in the fue

Relevance of the debate and indications of itsctijy

The debate concerning goals and objectives of ipslim competition law and on a more
general scheme, European law, might seem acadetoveever, | strongly believe that it is
only to the benefit of scholars and policymaker§irtaly know what the outset of a policy is,
why it is necessary and to what extent it shouldd®d. The more explicit policy makers state
why a policy is chosen, or on a judicial level, wdngase is decided in a certain manner, the
easier it is for scholars, citizens and policymaker understand and correctly apply the
mechanisms installed and react when they are niisdffS. The confusioninter alia, stems
from the very fact that a ‘goal’ and which leveajtplies to, is often not made explicit.

To a large extent, clarifying the European insitodl structure is exactly what Lisbon did.
The insertion of a clear list of objectives is epstorward. Transparency will only enhance the
democratic validity of the European Union. “Perh#ds through the adoption of legislation
that judicial creativity is to be curtailed,” ABNARD and ubu noté®’. “Having clear
competition rules is a necessity, not a luxury,h@av Director GeneralTALIANER recently
formulated it®% On April 8" 2011, Vice President AMUNIA put it in a comprehensive
manner: “| realise that the typical features ofoad)enforcement authority are continuity and
predictability. However, | believe that it is alear duty to keep our doctrine and operations
constantly up to date with changes in the markeis ia business practicé®® Hence,
whenever a major policy change occurs (the focusammomic appraisal), we cannot rest on
our laurels. It is all the more important to make policy alteration explicit and pronounce

oneself on the relationship between goals, on epesgible level.
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It is worth stating an extremely well formulatedspage of PLIKANOVA . The author’s aim is
to show how competition law absorbs elements frasedaw relating to other Union policies
and how conversly, competition influences thosetieas”.

“[...] Community law is an interlinked normativessgm, the functional cohesion and efficient
operation of which is dependent on the relevanbractonsidering not only the unique
circumstances of a specific case, but also thergkoentext. Neglecting the latter leads to the
risk of constituting differing notions, often undére same designation, with the resulting
adverse impact on the coherence of interpretatidcColaw. Hence, when trying to answer a
legal question relating to a particular area, ilso necessary to assess case-law from other
fields, all the while taking into account their spe details. The balancing act between
maintaining conceptual coherence and respectiryaat divergences is one of particularly

difficult aspects of the decision-making processhef Community judiciary2°.

The political component in the (economic) choicaslen economic efficiency within a setting

of consumer welfare affiliations, market integrati@and fairness considerations.

It is clear that the EU does not uphold a Chicagoaw on competition. Indeed efficiency is
an (increasingly) important goal that should bespad by scientifically justified means, but
whether it should therefore become the only possigsal of competition is debaféd |
believe this is certainly not what we should striee. In this respect it is worth citing
PITOFSKY: “Suppose a political component were to be inaude an antitrust enforcement
equation. Would that introduce chaos into what wtse would an orderly, reliable, and
predictable regulatory process? Such a result likaipn Those opposed to the inclusion of
political factors exaggerate the precision of afoe®ment approach that incorporates solely
economic concerns, and overstate the administratiffeulties and enforcement costs of
taking non-economic concerns into accodfif,"He argues that those claiming an apolitical
competition policy are merely holding up an illusjgince certainty is not a feature contained

84| PELIKANOVA , The Role of Competition law in the Evolution of Gmmity Law in in EU Competition Law
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in economics. He reasons that economists do nayahagree on theories covering crucial
aspects of antitrust policies. Furthermore, everertainty were an inherent characteristic of
economics, it cannot precisely predict what the praanti-competitive effects of for instance
a merger will be. The author concludes that arditemforcement, even along economic lines,
will always contain a certain degree of hunch,hfahd intuition. FOFsKy ultimately puts
his finger on the spot: “[...Junavoidable inconsisti@s occasionally do arise, and the
guestion at that point is whether inclusion of pcdl values, reasonable defined and
weighted, leads to unacceptable administrativentiredficiency costs. That depends on how

political values are introduced into the antitregtiation,”.

Howsoever attractive this reasoning might be inlthe of my argument, it cannot be met
without suspicion. The article is to a certain @éegoutdated, since economic research and
econometrics have to a considerable extent impréved methods. However | do feel that
the line of reasoning is not completely irrelevamtthe sense that it claims that a policymaker
makes political choices too by defining what preesi are not economically efficient.

“While the ultimateeconomicgoals of competition policy is the wholesome depetent of
the economy of a country or a group of countriekimate political goals are the
underpinning and furthering of the democratic psscand its essential elements, like
pluralism, free enterprise, individual freedom,.&t€% This thesis puts forward the three
peculiar choices of the Union: consumer welfare, rkaia integration and fairness
considerations. In fact all three of those can dmated in either an economic or political

terms or objectives.
An appraisal on how inconsistencies of goals aeated in the Union today

First, in respect with the shift towards economgasoning and techniques of appraisal, the
EU framework should be emphasised. Competitioncgatiannot allege to be autonomous
and should respect the more general policy chatése Union.

Second, the possible inconsistency between econefficiency and consumer welfare
(internal competition goals) has been met with @igtforward answer: usually both
complement each other, but ultimately, consumefanelprevails.

Third, the question was asked to what extent ogwplementary goals are to be fostered.

288 C.D. EHLERMANN andL.L. LAUDATI, European Competition Law Annual 1997: Objectiveompetition
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In my opinion, EU law fails in respect with articl®1(3) TFEU, by not clearly stating which
goals need to be taken into account alongside ecimgnefficiency and consumer welfare. Or
better: the insistence on economic reasoning inl@rt01(3) TFEU is not in line with either
the Commission’s own practice, not with the case ¢d the Courts. It should come as no
surprise that the decisions of the European Commdy appear to be very diverse, not
straightforward and very much decided on a casealsg basis. | believe that, as a result, for
the internal logic of the Union, this should berifiad in the legislative texts, or at least in the
Commission’s guidelines. Setting up a hierarchyp#g/be not what we should aim for, but the
fact that the case-law occasionally stumbles okiex mon-existing hierarchy, calls for the
policy maker to at least make the position of théigiary less thorny by providing it with

appropriate tools.

In this respect, | cannot support the view thaeothws should ‘pick up’ what has not been
done in competition law. It is true that each braot law has its own ‘field of occupation’
and some tools are more suitable to achieve fdames environmental protection, such as
taxes and subsidies. However, occasionally theeeoaerlaps. Factual situations are not
always made to be put in only ‘one particular boxier a specific label’ and interrelations
between various policy fields are unavoidable. Cetitipn law as such is not aimed at
serving distributional justice. It is there to dee&onest market conditions for both sides of
market players (demand and supply). If however ett@nomic appraisal of a practice is not
entirely straightforward or is deemed to have ablat effect on other policy fields, it would
be irrational not to look ahead towards the possdffects of the different decisions on other
policy areas. For sure, if the economic appraidalhe matter gives rise to substantially
different situations for the environment, employearker, the consumer, industrial policy...
it would even be irrational and economically defextto not do so. That would neither
benefit the consistency of laws, nor be efficienitself.

In a Union context this applies even more, ceryasmice the reliance on national competition
authorities has increased. The Lisbon Treaty ucdeesl the need for policy integration.
Further, it might not always be possible to diatédl the mere economic efficiency reasoning
from other concerns at hand. Policies do intereektd in that case a due weighing of
interests should be strived for. The perceptioeadnomics as the sole rule of thumb, would
in fact be a negation of the complexity of realiBompetition has a strong economic nature,

but should therefore not be dictated by econonots\s
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