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SYNOPSIS	
  

Armed	
  drones	
  as	
  means	
  of	
  warfare	
  have	
  raised	
  legal,	
  moral,	
  philosophical,	
  and	
  political	
  

debates	
   regarding	
   its	
   use.	
   They	
   are	
   changing	
   the	
  way	
  wars	
   are	
   being	
   fought	
   and	
   take	
  

shape.	
  Drones	
  are	
  increasingly	
  being	
  used	
  to	
  conduct	
  targeted	
  killings	
  of	
  suspected	
  ter-­‐

rorists.	
  This	
  practice	
  raises	
  a	
  lot	
  of	
  legal	
  concerns.	
  Not	
  only	
  whether	
  the	
  States	
  conduct-­‐

ing	
  these	
  targeting	
  killings	
  are	
  doing	
  so	
  in	
  compliance	
  with	
  international	
  human	
  rights	
  

and	
   humanitarian	
   law,	
   but	
   moreover	
   how	
   certain	
   key	
   principles	
   of	
   international	
   law	
  

should	
   be	
   interpreted	
   and	
   applied.	
   There	
   has	
   always	
   existed	
   disagreement	
   on	
   certain	
  

key	
   legal	
   concepts,	
  but	
   the	
  use	
  of	
  drones	
  has	
  made	
   the	
  need	
   to	
   reach	
  an	
   international	
  

consensus	
  on	
  these	
  issues	
  more	
  pressing.	
  This	
  can,	
  for	
  example,	
  be	
  shown	
  by	
  the	
  recent	
  

presentation	
  by	
  Ben	
  Emmerson,	
  the	
  U.N.	
  Special	
  Rapporteur	
  on	
  the	
  promotion	
  and	
  pro-­‐

tection	
   of	
   human	
   rights	
   and	
   fundamental	
   freedoms	
  while	
   countering	
   terrorism,	
   of	
   his	
  

annual	
  report	
  during	
  the	
  2014	
  March	
  session	
  of	
  the	
  United	
  Nations	
  Human	
  Rights	
  Coun-­‐

cil.	
  He	
  stressed	
  the	
  need	
  for	
  a	
  consensus	
  within	
  the	
  international	
  community	
  on	
  certain	
  

key	
  concepts	
  within	
  international	
  human	
  rights	
  and	
  humanitarian	
  law,	
  with	
  as	
  ultimate	
  

goal	
   sparing	
   civilian	
   casualties.	
   This	
  was	
   reinforced	
   by	
   a	
   resolution	
   on	
   armed	
   drones	
  

which	
  was	
  adopted	
  during	
  the	
  same	
  Human	
  Rights	
  Council	
  session.	
  This	
  Master	
  Thesis	
  

does	
  not	
  focus	
  on	
  the	
  practice	
  of	
  a	
  particular	
  State.	
  The	
  author	
  tries	
  to	
  draw	
  the	
  lines	
  of	
  

the	
  two	
  main	
  legal	
  frameworks	
  that	
  govern	
  drone	
  targeted	
  killings,	
  namely	
  international	
  

human	
  rights	
  and	
  humanitarian	
  law	
  from	
  the	
  perspective	
  of	
  the	
  right	
  to	
  life.	
  The	
  author	
  

tries	
  to	
  determine	
  when	
  the	
  two	
  legal	
  frameworks	
  apply	
  to	
  drone	
  strikes,	
  if	
  there	
  is	
  an	
  

interaction	
  between	
  both,	
  and	
  which	
  legal	
  requirements	
  need	
  to	
  be	
  fulfilled	
  for	
  a	
  drone	
  

strike	
  to	
  be	
  legal.	
  The	
  author	
  also	
  discusses	
  the	
  rising	
  idea	
  of	
  an	
  armed	
  conflict	
  between	
  

a	
  State	
  and	
  a	
  terrorist	
  group	
  and	
  the	
  practice	
  of	
  targeting	
  on	
  the	
  basis	
  of	
  ‘suspicion’.	
  A	
  lot	
  

of	
  legal	
  ambiguities,	
  uncertainties,	
  and	
  controversies	
  will	
  be	
  shown	
  and	
  the	
  author	
  will	
  

try	
  to	
  provide	
  an	
  answer	
  for	
  these	
  issues.	
  However,	
  when	
  considering	
  the	
  application	
  of	
  

these	
   legal	
  norms	
  and	
  principles	
   to	
  a	
  case	
  assessment	
  another	
   issue	
  arises,	
   that	
   is	
   the	
  

issue	
  of	
  lack	
  of	
  transparency	
  by	
  the	
  States	
  who	
  are	
  conducting	
  these	
  drone	
  targeted	
  kill-­‐

ings	
  of	
  suspected	
  terrorists.	
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CHAPTER	
  1	
  	
  	
  

INTRODUCTION	
  

“These	
  preventative	
  strikes,	
  with	
  all	
  the	
  military	
  importance	
  they	
  entail,	
  must	
  be	
  made	
  

within	
  the	
  framework	
  of	
  the	
  law.	
  The	
  saying	
  "when	
  the	
  cannons	
  roar,	
  the	
  muses	
  are	
  si-­‐

lent"	
  is	
  well	
  known.	
  A	
  similar	
  idea	
  was	
  expressed	
  by	
  Cicero,	
  who	
  said:	
  "during	
  war,	
  the	
  

laws	
  are	
  silent"	
  (silent	
  enim	
  legis	
  inter	
  arma).	
  Those	
  sayings	
  are	
  regrettable.	
  They	
  reflect	
  

neither	
   the	
  existing	
   law	
  nor	
   the	
  desirable	
   law	
  [...]	
   It	
   is	
  when	
  the	
  cannons	
  roar	
   that	
  we	
  

especially	
  need	
  the	
  law	
  [...]	
  Every	
  struggle	
  of	
  the	
  state	
  –	
  against	
  terrorism	
  or	
  any	
  other	
  

enemy	
  –	
   is	
  conducted	
  according	
   to	
  rules	
  and	
   law.	
  There	
   is	
  always	
   law	
  which	
   the	
  state	
  

must	
  comply	
  with.	
  There	
  are	
  no	
  "black	
  holes."1	
  	
  

-­‐	
  Israeli	
  Supreme	
  Court	
  

1.1	
  Background	
  

1.	
  Means	
   of	
   warfare	
   are	
   evolving	
   rapidly.	
   Currently	
   drones	
   are	
   increasingly	
   used	
   in	
  

countering	
  terrorism.	
  Drones	
  are	
  remotely	
  controlled	
  by	
  humans	
  without	
  risk	
  of	
  retalia-­‐

tion.	
  The	
  drone	
  operator	
  responsible	
  for	
  the	
  target	
  selection	
  and	
  for	
  making	
  the	
  decision	
  

to	
  use	
   lethal	
   force	
   is	
   located	
   far	
  away	
   from	
   its	
   target.	
  The	
  novel	
   and	
  hi-­‐tech	
  nature	
  of	
  

these	
  drones	
  has	
  raised	
  legal,	
  moral,	
  philosophical,	
  and	
  political	
  debates	
  regarding	
  their	
  

use.2	
  	
  

	
  

2.	
  At	
  present,	
  due	
  to	
  the	
  fight	
  against	
  terrorism,	
  warfare	
  has	
  shifted	
  from	
  armed	
  conflicts	
  

between	
   States	
   to	
   armed	
   conflicts	
   between	
   States	
   and	
  non-­‐State	
   actors.	
   This	
   has	
   trig-­‐

gered	
  disputes	
  about	
  the	
  classification	
  of	
  conflicts	
  with	
  non-­‐State	
  actors	
  under	
  Interna-­‐

tional	
  Humanitarian	
   Law	
   (IHL),	
   the	
   status	
   of	
   non-­‐State	
   actors,	
   in	
   particular	
   terrorists,	
  

under	
  IHL,	
  the	
  application	
  of	
  IHL	
  and	
  International	
  Human	
  Rights	
  Law	
  (IHRL)	
  with	
  re-­‐

gard	
  to	
  this	
  type	
  of	
  conflict,	
  etc.	
  Prior	
  to	
  9/11,	
  many	
  of	
  these	
  questions	
  did	
  not	
  arise	
  be-­‐

cause	
   traditionally	
   States	
   dealt	
   with	
   terrorists	
   under	
   domestic	
   criminal	
   law.	
   9/11	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1	
  Landmark	
  ruling	
  on	
  targeted	
  killings	
  by	
  the	
  Israeli	
  Supreme	
  Court	
  sitting	
  as	
  the	
  High	
  Court	
  of	
  Justice:	
  HCJ,	
  Pub.	
  
Comm.	
  Against	
  Torture	
  in	
  Isr.	
  v.	
  Gov’t	
  of	
  Isr.,	
  No.	
  769/02	
  (11	
  December	
  2005),	
  para.	
  61.	
  
2	
  L.	
  R.	
  BLANK,	
  “After	
  ‘Top	
  Gun’:	
  How	
  Drone	
  Strikes	
  Impact	
  The	
  Law	
  of	
  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  715-­‐
716.	
  



	
   2	
  

changed	
  all	
  this.	
  A	
  war	
  on	
  terror	
  was	
  proclaimed	
  and	
  certain	
  States	
  saw	
  the	
  advantages	
  

of	
   applying	
   the	
   armed	
   conflict	
   model,	
   instead	
   of	
   the	
   enforcement	
   model,	
   to	
   counter-­‐

terrorism	
   operations.3	
  IHL	
   and	
   IHRL	
   have	
   to	
   adapt	
   to	
   these	
   contemporary	
   conflicts.	
  

Some	
  argue	
  that	
  IHL	
  cannot	
  be	
  applied	
  to	
  this	
  kind	
  of	
  conflicts.4	
  Others	
  argue	
  that	
  IHL	
  is	
  

still	
   relevant,	
  but	
  needs	
  new	
  treaties	
  or	
  protocols.5	
  Finally,	
   there	
  are	
  others	
   that	
  argue	
  

that	
  IHL	
  is	
  capable	
  of	
  regulating	
  these	
  new	
  types	
  of	
  conflicts.6	
  	
  

	
  

3.	
  Suspected	
  terrorists	
  are	
  increasingly	
  targeted	
  with	
  the	
  use	
  of	
  drones.	
  This	
  new	
  tech-­‐

nology	
  makes	
   it	
   easier	
   for	
   States	
   to	
   conduct	
   targeted	
   killings	
   instead	
   of	
   using	
   normal	
  

fighter	
  planes	
  or	
  boots	
  on	
  the	
  ground.	
  One	
  of	
  the	
  complaints	
  often	
  raised	
  by	
  commenta-­‐

tors	
  is	
  that	
  drones	
  make	
  it	
  too	
  easy	
  for	
  States	
  to	
  use	
  force	
  instead	
  of,	
  for	
  example,	
  trying	
  

first	
  to	
  apprehend	
  the	
  suspect.7	
  	
  

	
  

4.	
  IHL	
  and	
  IHRL	
  put	
   limits	
  on	
  weapons	
  that	
  can	
  be	
  used	
  during	
  an	
  armed	
  conflict.	
   In	
  a	
  

certain	
  sense,	
  a	
  missile	
  fired	
  from	
  a	
  drone	
  is	
  not	
  much	
  different	
  from	
  any	
  other	
  weapon	
  

that	
   is	
   used	
   during	
   armed	
   hostilities.	
   Nonetheless,	
   some	
   commentators	
   suggest	
   that	
  

drones	
  are	
  often	
  not	
  used	
   in	
   compliance	
  with	
   IHL	
  and	
   IHRL.8	
  One	
  of	
   the	
  difficulties	
   in	
  

assessing	
  the	
   legality	
  of	
  drone	
  strikes	
   is	
   the	
   lack	
  of	
   transparency	
  on	
  the	
  part	
  of	
  States.	
  

Special	
  Rapporteur	
  Ben	
  Emmerson	
  noted	
  this	
  by	
  stating	
  that	
  “[t]he	
  single	
  and	
  greatest	
  

obstacle	
  to	
  an	
  evaluation	
  of	
  the	
  civilian	
  impact	
  of	
  drone	
  strikes	
  is	
  lack	
  of	
  transparency,	
  

which	
  makes	
   it	
  extremely	
  difficult	
   to	
  assess	
  claims	
  of	
  precision	
  targeting	
  objectively.”9	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
3	
  R.	
  OTTO,	
  Targeted	
  Killings	
  and	
   International	
  Law,	
  Heidelberg,	
  Springer,	
  2012,	
  342-­‐344.	
  See	
  Chapter	
  3	
  for	
  the	
  
Law	
  Enforcement	
  Model	
  and	
  Chapter	
  4	
  for	
  the	
  Armed	
  Conflict	
  Model.	
  
4	
  G.	
   RONA,	
   “International	
   Law	
   Under	
   Fire:	
   Interesting	
   Times	
   For	
   International	
   Humanitarian	
   Law:	
   Challenges	
  
from	
  the	
  War	
  on	
  Terror”,	
  Fletcher	
  F.	
  World	
  Aff.	
  2003,	
  Vol.	
  27,	
   Issue	
  2,	
  69-­‐70;	
  R.	
  E.	
  BROOKS,	
  “War	
  Everywhere:	
  
Rights,	
  National	
  Security	
  Law,	
  and	
  the	
  Law	
  of	
  Armed	
  Conflict	
  in	
  the	
  Age	
  of	
  Terror”,	
  U.	
  Pa.	
  L.	
  Rev.	
  2004,	
  Vol.	
  153,	
  
706;	
  R.	
  J.	
  DELAHUNTY	
  AND	
  J.	
  C.	
  YOO,	
  “Rewriting	
  the	
  Laws	
  of	
  War	
  for	
  a	
  New	
  Enemy”,	
  L.A.	
  Times	
  1	
  February	
  2005,	
  
http://articles.latimes.com/2005/feb/01/opinion/oe-­‐yoo1.	
  	
  
5	
  M.	
  J.	
  BREGER	
  AND	
  M.	
  D.	
  STERN,	
  “Symposium	
  on	
  Reexamining	
  the	
  Law	
  of	
  War:	
  Introduction	
  to	
  the	
  Symposium	
  on	
  
Reexamining	
  the	
  Law	
  of	
  War”,	
  Cath.	
  U.	
  L.	
  Rev.	
  2007,	
  757;	
  P.	
  WALLSTEN,	
  “Geneva	
  Convention	
  Overhaul	
  Consid-­‐
ered”,	
  L.A.	
  Times	
  7	
  January	
  2005,	
  http://articles.latimes.com/2005/jan/07/nation/na-­‐geneva7.	
  	
  
6	
  L.	
  BLANK	
  AND	
  A.	
  GUIORA,	
  ”Teaching	
  an	
  Old	
  Dog	
  New	
  Tricks:	
  Operationalizing	
  the	
  Law	
  of	
  Armed	
  Conflicts	
  in	
  New	
  
Warfare”,	
  Harv.	
  Nat’l	
  Sec.	
  J.	
  2010,	
  Vol.	
  1,	
  47-­‐48.	
  	
  
7	
  J.	
  D.	
  OHLIN,	
  “Is	
   Jus	
   in	
  Bello	
   in	
  Crisis?”,	
  JICJ	
  2013,	
  27-­‐28.	
  For	
   further	
   information	
  on	
  the	
  question	
  whether	
   IHL	
  
requires	
  the	
  capture	
  of	
  a	
  suspected	
  terrorist	
  under	
  certain	
  circumstances	
  rather	
  than	
  the	
  use	
  of	
  lethal	
  force	
  see	
  
Chapter	
  4,	
  Section	
  4.2.	
  
8	
  AMNESTY	
  INTERNATIONAL,	
  ”Will	
  I	
  be	
  Next?	
  US	
  Drone	
  Strikes	
  in	
  Pakistan”,	
  October	
  2013,	
  
www.amnestyusa.org/sites/default/files/asa330132013en.pdf,	
  74	
  p;	
  HUMAN	
  RIGHTS	
  WATCH,	
  ”Between	
  a	
  Drone	
  
and	
  Al-­‐Qaeda”,	
  22	
  October	
  2013,	
  http://www.hrw.org/reports/2013/10/22/between-­‐drone-­‐and-­‐al-­‐qaeda-­‐0,	
  
98	
  p.	
  
9	
  B.	
  EMMERSON,	
   Interim	
  Report	
   to	
   the	
  General	
   Assembly	
   on	
   the	
  Use	
   of	
   Remotely	
   Piloted	
  Aircraft	
   in	
   Counter-­‐
terrorism	
  Operations,	
  UN	
  Doc.	
  A/68/389	
  (2013),	
  11.	
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So	
  far,	
  States	
  that	
  conduct	
  targeted	
  killings	
  have	
  refused	
  to	
  provide	
  transparency	
  about	
  

their	
  targeted	
  killings	
  policies,	
  even	
  though	
  both	
  IHL	
  and	
  IHRL	
  require	
  this.10	
  	
  

	
  

5.	
  One	
  of	
  the	
  reasons	
  why	
  the	
  use	
  of	
  drones	
  has	
  generated	
  significant	
  controversy	
  is	
  that	
  

they	
  allegedly	
  make	
  it	
  easier	
  for	
  States	
  ‘to	
  kill’	
  and	
  also	
  tempt	
  States	
  to	
  interpret	
  the	
  le-­‐

gal	
  limitations	
  on	
  targeted	
  killings	
  too	
  expansively.	
  There	
  is	
  a	
  great	
  risk	
  of	
  creating	
  a	
  so-­‐

called	
   ‘Playstation	
  mentality’	
  by	
  operating	
  these	
  drones	
  thousand	
  miles	
  away	
  from	
  the	
  

battlefield11	
  However,	
  drones	
  offer	
  a	
  greater	
  potential	
  of	
  complying	
  with	
  core	
  humani-­‐

tarian	
  principles,	
   like	
   the	
  principle	
  of	
  distinction	
  and	
  proportionality,	
   because	
  of	
   their	
  

capability	
  to	
  provide	
  greater	
  situational	
  awareness.	
  Nonetheless,	
  serious	
  questions	
  have	
  

been	
  raised	
  to	
  the	
  great	
  number	
  of	
  civilian	
  casualties	
  that	
  have	
  occurred	
  during	
  drone	
  

attacks.12	
  It	
  is	
  important	
  to	
  note	
  that	
  these	
  questions	
  relate	
  to	
  the	
  procedures	
  for	
  select-­‐

ing	
  targets	
  and	
  for	
  deciding	
  to	
  use	
  force,	
  and	
  not	
  to	
  the	
  nature	
  and	
  capabilities	
  of	
  drones	
  

themselves.13	
  	
  

	
  

6.	
  During	
   the	
  25th	
  session	
  of	
   the	
  Human	
  Rights	
  Council	
  held	
   in	
  Geneva	
   in	
  March	
  2014,	
  

Ben	
  Emmerson,	
  the	
  United	
  Nations	
  (U.N.)	
  Special	
  Rapporteur	
  on	
  the	
  promotion	
  and	
  pro-­‐

tection	
  of	
  human	
  rights	
  and	
  fundamental	
  freedoms	
  while	
  countering	
  terrorism,	
  present-­‐

ed	
  his	
  latest	
  report	
  on	
  armed	
  drones.14	
  Ben	
  Emmerson	
  has	
  been	
  investigating	
  the	
  use	
  of	
  

armed	
  drones	
  over	
  the	
  past	
  14	
  months.15	
  At	
  the	
  end	
  of	
  the	
  Human	
  Rights	
  Council	
  March	
  

session,	
  the	
  Council	
  adopted	
  a	
  resolution	
  on	
  armed	
  drones	
  urging	
  States	
  to	
  comply	
  with	
  

their	
  obligations	
  under	
  international	
  law.	
  These	
  current	
  events	
  show	
  the	
  concern	
  of	
  the	
  

international	
  community	
  on	
  the	
  legality	
  of	
  drone	
  strikes	
  and	
  the	
  need	
  to	
  reach	
  a	
  consen-­‐

sus	
  on	
  some	
  critical	
  legal	
  issues.	
  	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
10	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  26.	
  
11	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  21-­‐22.	
  
12	
  AMNESTY	
  INTERNATIONAL,	
  ”Will	
  I	
  be	
  Next?	
  US	
  Drone	
  Strikes	
  in	
  Pakistan”,	
  October	
  2013,	
  
www.amnestyusa.org/sites/default/files/asa330132013en.pdf,	
  74	
  p;	
  HUMAN	
  RIGHTS	
  WATCH,	
  ”Between	
  a	
  Drone	
  
and	
  Al-­‐Qaeda”,	
  22	
  October	
  2013,	
  http://www.hrw.org/reports/2013/10/22/between-­‐drone-­‐and-­‐al-­‐qaeda-­‐0,	
  
98	
  p.	
  
13	
  L.	
  R.	
  BLANK,	
  “After	
  ‘Top	
  Gun’:	
  How	
  Drone	
  Strikes	
  Impact	
  The	
  Law	
  of	
  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  717.	
  	
  
14	
  B.	
  EMMERSON,	
  Report	
  of	
  the	
  Special	
  Rapporteur	
  on	
  the	
  Promotion	
  and	
  Protection	
  of	
  Human	
  Rights	
  and	
  Fun-­‐
damental	
  Freedoms	
  While	
  Countering	
  Terrorism,	
  UN	
  Doc.	
  A/HRC/25/59	
  (2014),	
  20	
  p.	
  	
  
15	
  J.	
  SERLE,	
  ”Countries	
  Must	
  Investigate	
  Civilian	
  Drone	
  Deaths	
  Claims,	
  Says	
  UN	
  Investigator	
  Ben	
  Emmerson”,	
  The	
  
Bureau	
   of	
   Investigative	
   Journalism	
   12	
   March	
   2014,	
   www.thebureauinvestigates.com/2014/03/12/countries-­‐
must-­‐investigate-­‐civilian-­‐drone-­‐death-­‐claims-­‐says-­‐un-­‐investigator-­‐ben-­‐emmerson/.	
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1.2	
  Statement	
  of	
  the	
  Problem	
  

7.	
  The	
  use	
  of	
  drones	
  as	
  a	
  method	
  of	
  conducting	
  targeted	
  killings	
  of	
  suspected	
  terrorists	
  

has	
   triggered	
  much	
  debate	
  about	
   the	
   legality	
  of	
   these	
  strikes	
  and	
   the	
   legal	
   framework	
  

under	
   which	
   these	
   strikes	
   should	
   be	
   assessed.	
   This	
   debate	
   is	
   taking	
   place	
   not	
   only	
  

amongst	
  legal	
  experts	
  but	
  also	
  within	
  the	
  media	
  and	
  civil	
  society	
  all	
  over	
  the	
  world.	
  The	
  

reason	
  for	
  this	
  being	
  that	
  this	
  new	
  technology	
  has	
  changed	
  our	
  way	
  of	
  conducting	
  war-­‐

fare	
  and	
  of	
  determining	
  what	
  an	
  armed	
  conflict	
  is.	
  It	
  has,	
  for	
  example,	
  led	
  to	
  blurring	
  the	
  

boundaries	
  of	
  armed	
  conflicts.	
  Increasingly,	
  drones	
  are	
  used	
  to	
  conduct	
  targeted	
  killings	
  

outside	
  the	
  scope	
  of	
  an	
  armed	
  conflict.	
  In	
  order	
  to	
  guarantee	
  the	
  rights	
  of	
  people	
  under	
  

human	
  rights	
  and	
  humanitarian	
  law	
  it	
  is	
  important	
  to	
  determine	
  the	
  rules	
  that	
  have	
  to	
  

be	
  followed	
  when	
  conducting	
  drone	
  strikes.	
  	
  

	
  

8.	
  Drones	
  technology	
  is	
  moving	
  forward	
  at	
  a	
  fast	
  pace.	
  The	
  newest	
  kind	
  of	
  weapon	
  being	
  

developed,	
  but	
  not	
  yet	
  on	
  the	
  market,	
  is	
  the	
  so-­‐called	
  ‘Killer	
  Robot’.	
  This	
  is	
  a	
  fully	
  auton-­‐

omous	
  robot	
  weapon.	
  Differently	
  from	
  drones,	
  there	
  is	
  no	
  person	
  controlling	
  the	
  ‘robot’	
  

from	
  a	
  distance.	
  These	
  weapons	
  would	
  be	
  able	
  to	
  select	
  and	
  engage	
  targets	
  without	
  hu-­‐

man	
  intervention.	
  The	
  use	
  of	
  drones	
  already	
  raise	
  serious	
  legal	
  and	
  ethical	
  concerns,	
  but	
  

these	
  killer	
  robots	
  take	
  the	
  stakes	
  even	
  further.	
  The	
  mistake	
  the	
  international	
  communi-­‐

ty	
  made	
  with	
  regard	
  to	
  drones	
  was	
  to	
  fail	
  to	
  regulate	
  their	
  use	
  before	
  they	
  began	
  to	
  be	
  

employed	
  on	
  an	
  extensive	
  scale.	
  This	
  is	
  what	
  the	
  international	
  community	
  now	
  tries	
  to	
  

avoid	
  by	
  agreeing	
  to	
  start	
  international	
  discussions	
  on	
  these	
  killer	
  robots	
  in	
  May	
  2014	
  in	
  

order	
  to	
  draft	
  a	
  convention	
  and	
  regulate	
  their	
  use	
  before	
  they	
  are	
  developed.16	
  	
  

1.3	
  Research	
  Questions	
  and	
  Objectives	
  

9.	
  The	
  author	
  intends	
  to	
  determine	
  the	
  legality	
  of	
  targeted	
  killings	
  of	
  suspected	
  terror-­‐

ists	
  conducted	
  with	
  the	
  use	
  of	
  drones.	
  The	
  focus	
  is	
  on	
  targeted	
  killings	
  conducted	
  by	
  a	
  

State	
  against	
  non-­‐State	
  actors.	
  The	
  author	
  will	
  conduct	
  her	
  research	
  from	
  the	
  perspec-­‐

tive	
  of	
  two	
  different	
  models:	
  from	
  a	
  human	
  rights/law	
  enforcement	
  model	
  and	
  from	
  an	
  

armed	
  conflict	
  model,	
  more	
  specifically	
  from	
  the	
  perspective	
  of	
  jus	
  in	
  bello	
  (law	
  of	
  war),	
  

leaving	
  the	
  jus	
  ad	
  bellum	
  (right	
  to	
  war)	
  questions	
  aside.	
  	
  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
16	
  HUMAN	
  RIGHTS	
  WATCH,	
  “UN:	
  Nations	
  Agree	
  to	
  Address	
  ‘Killer	
  Robots’”,	
  15	
  November	
  2013,	
  
www.hrw.org/news/2013/11/15/un-­‐nations-­‐agree-­‐address-­‐killer-­‐robots;	
  For	
  further	
  information	
  on	
  killer	
  ro-­‐
bots	
  see	
  the	
  report	
  of	
  Human	
  Rights	
  Watch:	
  “Losing	
  Humanity”,	
  19	
  November	
  2012,	
  
www.hrw.org/reports/2012/11/19/losing-­‐humanity-­‐0,	
  49	
  p.	
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10.	
  The	
   author	
   intends	
   to	
   conduct	
   her	
   research	
   by	
   addressing	
   the	
   following	
   research	
  

questions:	
  

	
  

Main	
  research	
  questions:	
  

• Are	
  drones	
  consistent	
  with	
  international	
  law?	
  

• Can	
  drone	
  targeted	
  killings	
  be	
  consistent	
  with	
  international	
  human	
  rights	
  law?	
  

• Can	
  drone	
  targeted	
  killings	
  be	
  consistent	
  with	
  principles	
  of	
  international	
  humani-­‐

tarian	
  law?	
  

• Is	
  targeting	
  on	
  the	
  basis	
  of	
  suspicion,	
  i.e.	
  alleged	
  membership	
  to	
  a	
  terrorist	
  group,	
  

a	
  legitimate	
  targeting	
  criterion?	
  

	
  

Subsidiary	
  questions:	
  

• Can	
  international	
  human	
  rights	
  and	
  humanitarian	
  law	
  interrelate?	
  

• How	
  should	
  an	
  armed	
  conflict	
  between	
  a	
  State	
  and	
  a	
  group	
  of	
  non-­‐State	
  actors	
  be	
  

defined?	
  

• What	
  is	
  the	
  status	
  of	
  suspected	
  terrorist	
  under	
  international	
  humanitarian	
  law?	
  

	
  

11.	
  The	
  objectives	
  of	
  the	
  research	
  are:	
  

	
  

• To	
  determine	
  the	
  legality	
  of	
  drone	
  targeted	
  killings	
  of	
  suspected	
  terrorist.	
  	
  

• To	
  outline	
  the	
  existing	
  disputes	
  concerning	
  non-­‐State	
  actors	
  in	
  international	
  hu-­‐

manitarian	
  law.	
  	
  

• To	
   attempt	
   to	
   find	
   answers	
   or	
   at	
   least	
   to	
   come	
   to	
   some	
   conclusions	
   regarding	
  

these	
  disputes.	
  

• To	
  show	
  how	
  this	
  new	
   technology	
   impacts	
   the	
  present	
  way	
  of	
   conducting	
  war-­‐

fare.	
  

• To	
  explore	
  the	
  way	
  international	
  human	
  rights	
  and	
  humanitarian	
  law	
  can	
  interre-­‐

late.	
  

• To	
  analyse	
  the	
  rules	
  that	
  govern	
  drone	
  targeting	
  without	
  focusing	
  on	
  the	
  practice	
  

of	
  one	
  specific	
  State.	
  However,	
  because	
  of	
  the	
  lack	
  of	
  transparency	
  and	
  lack	
  of	
  in-­‐

formation	
   on	
   drone	
   strikes,	
   most	
   of	
   the	
   examples	
   used	
   are	
   about	
   the	
   United	
  

States	
  of	
  America’s	
  drone	
  policies	
  on	
  which	
  most	
  scholars	
  focus.	
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• To	
  show	
  the	
  existing	
  legal	
  uncertainty	
  about	
  the	
  interpretation	
  and	
  application	
  of	
  

core	
  rules	
  and	
  principles	
  that	
  govern	
  lethal	
  counter-­‐terrorism	
  operations.	
  

1.4	
  Methodology	
  and	
  Significance	
  of	
  the	
  Research	
  

12.	
  The	
  research	
  is	
  primarily	
  based	
  on	
  literature	
  review.	
  The	
  author	
  also	
  attended	
  sev-­‐

eral	
  conferences	
  and	
  events	
  concerning	
  drone	
  warfare.	
  	
  

	
  

13.	
  The	
  significance	
  of	
  this	
  research	
  lies	
  in	
  providing	
  a	
  legal	
  framework	
  under	
  which	
  the	
  

legality	
  of	
  drone	
  targeted	
  killings	
  can	
  be	
  assessed.	
  Two	
  legal	
  frameworks	
  are	
  provided,	
  a	
  

human	
  rights	
   framework	
  and	
  an	
  armed	
  conflict	
  one.	
  The	
  author	
  tries	
   to	
  connect	
   these	
  

two	
  frameworks	
  and	
  advocates	
  for	
  the	
  application	
  of	
  human	
  rights	
  at	
  all	
  times,	
  also	
  dur-­‐

ing	
  armed	
  conflicts.	
  The	
  researcher	
  tries	
  to	
  answer	
  the	
  question	
  of	
  legality	
  of	
  drone	
  tar-­‐

geting	
  by	
  focusing	
  on	
  these	
  two	
  different	
  frameworks	
  in	
  which	
  drones	
  are	
  used	
  instead	
  

of	
  focusing	
  on	
  the	
  drone	
  technology	
  itself.	
  	
  

	
  

14.	
  The	
  researcher	
  will	
  show	
  the	
  existing	
  legal	
  uncertainty	
  regarding	
  core	
  principles	
  and	
  

rules	
  that	
  govern	
  lethal	
  counter-­‐terrorism	
  operations	
  that	
  are	
  conducted	
  with	
  the	
  use	
  of	
  

drones	
  within	
  the	
  context	
  of	
  asymmetrical	
  warfare.	
  This	
  legal	
  uncertainty	
  endangers	
  the	
  

adequate	
  protection	
  of	
  the	
  right	
  to	
  life,	
  as	
  it	
  leaves	
  dangerous	
  latitude	
  for	
  different	
  prac-­‐

tices	
  on	
  the	
  part	
  of	
  States.17	
  	
  

1.5	
  Definition	
  of	
  Terms	
  

1.5.1	
  Drone	
  

15.	
  A	
  drone	
  is	
  an	
  aerial	
  vehicle	
  that	
  is	
  unmanned.	
  It	
  can	
  fly	
  autonomously	
  or	
  be	
  piloted	
  

remotely	
  and	
  can	
  carry	
  lethal	
  or	
  nonlethal	
  payload.18	
  Most	
  drones	
  used	
  in	
  conflict	
  situa-­‐

tions	
   carry	
   hell-­‐fire	
  missiles,	
   are	
   remote	
   controlled	
   by	
   a	
   pilot	
   located	
   thousand	
  miles	
  

away	
  and	
  fly	
  for	
  hours	
  or	
  days	
  in	
  the	
  sky	
  to	
  detect	
  and	
  keep	
  their	
  target	
  under	
  surveil-­‐

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
17	
  B.	
  EMMERSON,	
  Report	
  of	
  the	
  Special	
  Rapporteur	
  on	
  the	
  Promotion	
  and	
  Protection	
  of	
  Human	
  Rights	
  and	
  Fun-­‐
damental	
  Freedoms	
  While	
  Countering	
  Terrorism,	
  UN	
  Doc.	
  A/HRC/25/59	
  (2014),	
  18,	
  para.	
  70.	
  
18
	
  U.S.	
  DEPARTMENT	
  OF	
  DEFENSE,	
  Dictionary	
  of	
  Military	
  and	
  Associated	
  Terms,	
  2001,	
  

www.fas.org/irp/doddir/dod/jp1_02-­‐april2010.pdf,	
  179	
  and	
  563.	
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lance,	
   and	
   eventually	
   conduct	
   a	
   targeted	
   killing.	
   These	
   drones	
   look	
   similar	
   to	
   normal	
  

fighter	
  planes.19	
  	
  

	
  

16.	
  There	
   is	
   a	
   long	
   list	
   of	
   definitions	
   and	
   names	
   to	
   describe	
   drones.	
   Remotely	
   piloted	
  

weapons,	
  unmanned	
  aerial	
  combat	
  vehicles	
  and	
  unmanned	
  aerial	
  vehicles	
  are	
  only	
  a	
  few	
  

examples.	
   Drones	
   are	
   often	
   defined	
   as	
   being	
   ‘unmanned’.	
   This	
   is	
   not	
   entirely	
   correct.	
  

They	
   are	
   remotely	
   piloted,	
  meaning	
   that	
   they	
   are	
   controlled	
   from	
  a	
   great	
   distance.	
   In	
  

fact,	
  in	
  order	
  to	
  operate	
  a	
  drone	
  more	
  people	
  are	
  needed	
  than	
  for	
  normal	
  fighter	
  planes.	
  

In	
  this	
  thesis	
  the	
  term	
  drone	
  will	
  be	
  used,	
  as	
  it	
  is	
  the	
  most	
  commonly	
  used	
  term.20	
  	
  

	
  

17.	
  Drones	
  do	
  not	
  only	
  carry	
  lethal	
  payload	
  and	
  are	
  not	
  only	
  used	
  within	
  the	
  context	
  of	
  

armed	
  conflicts.	
  Drones	
  with	
  nonlethal	
  payload	
  are	
  used	
  for	
  a	
  variety	
  of	
  civilian	
  purpos-­‐

es,	
   for	
  example,	
   the	
  United	
  States	
  of	
  America	
  (U.S.)	
  uses	
  drones	
   for	
  surveillance	
  of	
   the	
  

Mexican	
  border,	
  Costa	
  Rica	
  uses	
  drones	
  to	
  study	
  volcanoes,	
  emergency	
  workers	
  in	
  Japan	
  

used	
  a	
  drone	
  to	
  survey	
  the	
  damage	
  at	
  Fukushima,	
  etc.21	
  However,	
  in	
  this	
  thesis	
  the	
  focus	
  

will	
  be	
  on	
  armed	
  drones.	
  	
  

1.5.2	
  Targeted	
  Killing	
  

18.	
  Philip	
  Alston,	
   the	
  Special	
  Rapporteur	
  on	
  extrajudicial,	
  summary	
  or	
  arbitrary	
  execu-­‐

tions	
  for	
  the	
  U.N.,	
  defines	
  a	
  ‘targeted	
  killing’	
  as:	
  

“the	
  intentional,	
  premeditated	
  and	
  deliberate	
  use	
  of	
  lethal	
  force	
  by	
  States	
  or	
  their	
  agents	
  

acting	
  under	
  colour	
  of	
  law,	
  or	
  by	
  an	
  organized	
  armed	
  group	
  in	
  armed	
  conflict,	
  against	
  a	
  

specific	
  individual	
  who	
  is	
  not	
  in	
  the	
  physical	
  custody	
  of	
  the	
  perpetrator”.22	
  

	
  

19.	
  The	
   term	
   ‘targeted	
  killing’	
   is	
  a	
   recent	
   term	
  that	
  has	
  only	
  come	
   into	
  common	
  usage	
  

since	
  2000,	
  when	
  Israel	
  made	
  public	
  their	
  policy	
  of	
  targeted	
  killings	
  in	
  the	
  occupied	
  Pal-­‐

estinian	
  territories.23	
  From	
  the	
  year	
  2000	
  on,	
  more	
  legal	
  writing	
  started	
  on	
  this	
  topic.24	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
19	
  T.	
  CHENGETA,	
  Are	
   U.S.	
   Drone	
   Targeted	
   Killings	
  Within	
   The	
   Confines	
   of	
   The	
   Law?,	
   Dissertation	
   University	
   of	
  
Pretoria,	
  2011,	
  6.	
  
20	
  L.	
  R.	
  BLANK,	
  “After	
  ‘Top	
  Gun’:	
  How	
  Drone	
  Strikes	
  Impact	
  The	
  Law	
  of	
  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  677.	
  
21	
  L.	
  GROSSMAN,	
  ”Drone	
  Home:	
  The	
  Fight	
  and	
  Spy	
  for	
  America	
  Abroad.	
  But	
  What	
  Happens	
  When	
  Drones	
  Return	
  
Home?”,	
   Time	
   11	
   February	
   2013,	
   http://content.time.com/time/magazine/article/0,9171,2135132-­‐1,00.html,	
  
3-­‐4;	
  L.	
  R.	
  BLANK,	
  “After	
  ‘Top	
  Gun’:	
  How	
  Drone	
  Strikes	
  Impact	
  The	
  Law	
  of	
  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  679.	
  	
  
22	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  3.	
  	
  
23	
  O.	
  BEN-­‐NAFTALI	
  AND	
  K.	
  MICHAELI,	
  “We	
  Must	
  Not	
  Make	
  a	
  Scarecrow	
  of	
   the	
   Law:	
  A	
   Legal	
  Analysis	
  of	
   the	
   Israeli	
  
Policy	
  of	
  Targeted	
  Killings”,	
  Cornell	
  Int’l	
  L.J.	
  2003,	
  Vol.	
  36,	
  234-­‐235.	
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However,	
   the	
   term	
   is	
   still	
   not	
   clearly	
   defined	
   within	
   international	
   law.25	
  This	
   implies	
  

that	
  a	
  certain	
  killing	
  can	
  be	
  considered	
  a	
   ‘targeted	
  killing’	
  depending	
  on	
   the	
  definition	
  

given	
  to	
  the	
  latter.	
  For	
  the	
  purposes	
  of	
  this	
  research,	
  the	
  definition	
  by	
  Philip	
  Alston	
  will	
  

be	
  used	
  with	
  a	
  slight	
  modification	
  on	
  the	
  basis	
  of	
  the	
  research	
  questions	
  of	
  this	
  thesis:	
  

	
  

“A	
   targeted	
   killing	
   is	
   the	
   intentional,	
   premeditated	
   and	
   deliberate	
   use	
   of	
   lethal	
   force	
   by	
  

States	
  or	
  their	
  agents	
  acting	
  under	
  colour	
  of	
  law26	
  in	
  peace	
  time	
  or	
  armed	
  conflict,	
  against	
  

a	
  specific	
  individual	
  who	
  is	
  qualified	
  as	
  a	
  suspected	
  terrorist	
  and	
  who	
  is	
  not	
  in	
  the	
  physical	
  

custody	
  of	
  the	
  perpetrator.”	
  

	
  

20.	
  It	
  follows	
  from	
  the	
  definition	
  given	
  above	
  that	
  targeted	
  killings	
  can	
  take	
  place	
  in	
  dif-­‐

ferent	
   kinds	
   of	
   contexts	
  with	
   different	
   legal	
   implications.	
   Thus,	
   they	
   can	
   take	
  place	
   in	
  

peacetime	
  and	
  during	
  armed	
  conflict,	
  international	
  and	
  non-­‐international.	
  The	
  common	
  

element	
  in	
  all	
  these	
  different	
  contexts	
  is	
  that	
  the	
  individual	
  who	
  is	
  targeted	
  is	
  identified	
  

in	
   advance	
   by	
   the	
   perpetrator	
   and	
   that	
   the	
   perpetrator	
   intentionally	
   uses	
   lethal	
   force	
  

against	
   this	
   individual.	
   The	
   intentional	
   use	
   of	
   lethal	
   force	
   makes	
   the	
   distinction	
   very	
  

clear	
  with	
  regards	
  to	
  lethal	
  force	
  used	
  in	
  law	
  enforcement	
  operations.	
  In	
  these	
  kinds	
  of	
  

operations	
  lethal	
  force	
  can	
  only	
  be	
  used	
  if	
  it	
  is	
  necessary	
  to	
  protect	
  life,	
  but	
  killing	
  in	
  it-­‐

self	
  can	
  never	
  be	
  the	
  goal	
  of	
   the	
  operation.27	
  The	
  aspect	
  of	
   intentionality	
  has	
  to	
  be	
  un-­‐

derstood	
   in	
   the	
  sense	
   that	
   the	
  death	
  of	
  an	
   individual	
   is	
   the	
  goal	
  of	
   the	
  operation,	
   irre-­‐

spective	
  of	
  the	
  reasons	
  or	
  motives	
  of	
  the	
  targeting.28	
  

1.5.3	
  Terrorism	
  

21.	
  Currently,	
  there	
  is	
  not	
  an	
  internationally	
  accepted	
  definition	
  of	
  ‘terrorism’.	
  Over	
  the	
  

past	
  80	
  years,	
  the	
  international	
  community	
  has	
  tried	
  to	
  come	
  to	
  a	
  definition,	
  but	
  so	
  far	
  it	
  

has	
  not	
  been	
  able	
  to	
  agree	
  upon	
  one.	
  This	
  indicates	
  the	
  importance	
  of	
  arriving	
  at	
  a	
  gen-­‐

eral	
  definition	
  of	
  terrorism.	
  

	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
24	
  R.	
  OTTO,	
  Targeted	
  Killings	
  and	
  International	
  Law,	
  Heidelberg,	
  Springer,	
  2012,	
  29-­‐32.	
  
25	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  4.	
  
26	
  Even	
  if	
  the	
  targeted	
  killing	
  would	
  be	
  based	
  on	
  national	
   law	
  the	
  question	
  of	
  the	
   legality	
  of	
  this	
  killing	
  under	
  
international	
  law	
  remains	
  unanswered.	
  
27	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  4-­‐5.	
  
28	
  R.	
  OTTO,	
  Targeted	
  Killings	
  and	
  International	
  Law,	
  Heidelberg,	
  Springer,	
  2012,	
  16.	
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22.	
  In	
  1996,	
  the	
  U.N.	
  General	
  Assembly	
  established	
  an	
  Ad	
  Hoc	
  Committee	
  to	
  draft	
  a	
  con-­‐

vention	
   on	
   international	
   terrorism.29	
  The	
   draft	
   preamble	
   condemns	
   “all	
   acts,	
  methods	
  

and	
   practices	
   of	
   terrorism	
   as	
   criminal	
   and	
   unjustifiable,	
   wherever	
   and	
   by	
   whomever	
  

committed.”	
  Draft	
  article	
  2	
  contains	
  a	
  definition	
  of	
  terrorism,	
  stating	
  that	
  an	
  act	
  of	
  ter-­‐

rorism	
  takes	
  place	
  when	
  a	
  person	
  unlawfully	
  and	
  intentionally	
  causes	
  (a)	
  death	
  or	
  seri-­‐

ous	
  bodily	
  injury	
  to	
  any	
  person,	
  (b)	
  serious	
  damage	
  to	
  public	
  or	
  private	
  property,	
  includ-­‐

ing	
  a	
  place	
  of	
  public	
  use,	
  a	
  State	
  or	
  government	
  facility,	
  a	
  public	
  transportation	
  system,	
  

an	
  infrastructure	
  facility	
  or	
  the	
  environment,	
  (c)	
  damage	
  to	
  property,	
  places,	
  facilities,	
  or	
  

systems	
  [...]	
  resulting	
  or	
  likely	
  to	
  result	
  in	
  major	
  economic	
  loss.	
  The	
  purpose	
  of	
  the	
  con-­‐

duct	
  has	
  to	
  be,	
  by	
  its	
  nature	
  or	
  context,	
  to	
  intimidate	
  a	
  population,	
  or	
  to	
  compel	
  a	
  Gov-­‐

ernment	
   or	
   an	
   international	
   organization	
   to	
   do	
   or	
   abstain	
   from	
   doing	
   any	
   act.	
   This	
  

means	
  that	
  the	
  act	
  does	
  not	
  have	
  to	
  be	
  motivated	
  by	
  political	
  objectives,	
  it	
  has	
  to	
  be	
  mo-­‐

tivated	
  by	
  purposes	
  of	
  intimidation	
  or	
  compulsion.	
  There	
  is	
  still	
  disagreement	
  on	
  excep-­‐

tions	
  to	
  the	
  definition.	
  The	
  discussion	
  is	
  more	
  based	
  on	
  ideological	
  concerns	
  than	
  sub-­‐

stantive	
  ones.30	
  

	
  

23.	
  Most	
   recent	
   anti-­‐terrorist	
   conventions	
  do	
  not	
   apply	
   in	
   times	
  of	
   armed	
  conflict.	
  Ex-­‐

amples	
  are	
   the	
  1997	
   International	
  Convention	
   for	
   the	
  Suppression	
  of	
  Terrorist	
  Bomb-­‐

ings31	
  and	
  the	
  2002	
  EU	
  Framework	
  Decision	
  on	
  Combating	
  Terrorism32.	
  The	
  U.N.	
  draft	
  

convention	
  is	
  based	
  on	
  the	
  1997	
  Terrorist	
  Bombings	
  Convention,	
  but	
  there	
  is	
  a	
  remain-­‐

ing	
  dispute	
  about	
  the	
  application	
  during	
  an	
  armed	
  conflict	
  and	
  to	
  armed	
  forces.33	
  	
  

	
  

24.	
  Terrorism	
  aims	
  at	
  the	
  destruction	
  of	
  human	
  rights.	
  It	
  has	
  especially	
  a	
  direct	
  impact	
  

on	
  certain	
  rights,	
  namely	
  the	
  right	
  to	
  life,	
  liberty	
  and	
  physical	
  integrity.	
  States	
  have	
  the	
  

obligation	
  to	
  protect	
  individuals	
  within	
  their	
  jurisdiction	
  against	
  terrorist	
  acts.	
  This	
  ob-­‐

ligation	
  is	
  part	
  of	
  States’	
  obligations	
  to	
  ensure	
  and	
  protect	
  the	
  right	
  to	
  life	
  and	
  security.	
  

States	
  have	
  the	
  duty	
  to	
  take	
  counter-­‐terrorist	
  measures.	
  However,	
  challenges	
  arise	
  con-­‐

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
29	
  Measures	
  to	
  Eliminate	
  International	
  Terrorism,	
  Ad	
  Hoc	
  Committee	
  established	
  by	
  General	
  Assembly	
  Resolu-­‐
tion	
  51/210	
  of	
  17	
  December	
  1996,	
  www.un.org/law/terrorism/.	
  	
  
30	
  OFFICE	
   OF	
   THE	
   UNITED	
   NATIONS	
   HIGH	
   COMMISSIONER	
   FOR	
   HUMAN	
   RIGHTS,	
   Human	
   Rights,	
   Terrorism	
   and	
   Counter-­‐
terrorism,	
   Fact	
   Sheet	
   No.	
   32,	
   www.ohchr.org/Documents/Publications/Factsheet32EN.pdf,	
   6;	
   B.	
   SAUL,	
   “At-­‐
tempts	
  to	
  Define	
  ‘Terrorism’	
  in	
  International	
  Law”,	
  NILR	
  2005,	
  Vol.	
  52,	
  Issue	
  1,	
  76-­‐77	
  and	
  82-­‐83.	
  
31	
  International	
  Convention	
  for	
  the	
  Suppression	
  of	
  Terrorist	
  Bombings	
  of	
  12	
  January	
  1998,	
  
www.un.org/en/sc/ctc/docs/conventions/Conv11.pdf.	
  	
  
32	
  THE	
  COUNCIL	
  OF	
  THE	
  EUROPEAN	
  UNION,	
  Council	
  Framework	
  Decision	
  of	
  13	
  June	
  2002	
  on	
  Combating	
  Terrorism,	
  
2002/475/JHA,	
  http://eur-­‐
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:2002F0475:20081209:EN:PDF,	
  8	
  p.	
  	
  
33	
  B.	
  SAUL,	
  “Attempts	
  to	
  Define	
  ‘Terrorism’	
  in	
  International	
  Law”,	
  NILR	
  2005,	
  Vol.	
  52,	
  Issue	
  1,	
  78-­‐79.	
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cerning	
  the	
  application	
  of	
  these	
  measures.	
  Measures	
  taken	
  by	
  States	
  in	
  order	
  to	
  combat	
  

terrorism	
  must	
   themselves	
   comply	
   with	
   international	
   law,	
   in	
   particular	
   international	
  

human	
  rights	
  law.34	
  	
  

	
  

25.	
  Acts	
  of	
  terrorism	
  are	
  specifically	
  prohibited	
  within	
  IHL,	
  both	
  in	
  international	
  armed	
  

conflicts	
  (IAC)	
  as	
  in	
  non-­‐international	
  ones	
  (NIAC).35	
  These	
  acts	
  are	
  in	
  particular	
  attacks	
  

against	
   civilians,	
   indiscriminate	
   acts36	
  and	
   acts	
   which	
   have	
   the	
   purpose	
   of	
   spreading	
  

terror	
  among	
  the	
  civilian	
  population.37	
  	
  

	
  

26.	
  The	
  Special	
  Tribunal	
  for	
  Lebanon,	
  established	
  to	
  try	
  those	
  responsible	
  for	
  the	
  2005	
  

bombing	
  that	
  killed,	
  among	
  others,	
  the	
  former	
  Lebanese	
  Prime	
  Minister	
  Rafik	
  Hariri,	
  is	
  

the	
  first	
  international	
  court	
  with	
  jurisdiction	
  over	
  the	
  crime	
  of	
  terrorism.38	
  The	
  interloc-­‐

utory	
  decision	
  of	
  the	
  Appeals	
  Chamber	
  of	
  16	
  February	
  201139	
  is	
  considered	
  a	
  landmark	
  

ruling	
  with	
  regard	
  to	
  the	
  definition	
  of	
  terrorism.	
  The	
  Tribunal	
  stated	
  that	
  there	
  is	
  a	
  gen-­‐

eral	
  opinion	
  iuris	
  and	
  state	
  practice	
  that	
  have	
  led	
  to	
  the	
  emergence	
  of	
  a	
  widely	
  accepted	
  

definition	
  of	
  terrorism,	
  at	
  least	
  in	
  times	
  of	
  peace.40	
  The	
  Tribunal	
  held	
  that	
  the	
  customary	
  

rule	
  requires	
  three	
  elements:	
  the	
  perpetration	
  or	
  threatening	
  of	
  a	
  criminal	
  act,	
  the	
  intent	
  

to	
  spread	
  fear	
  among	
  the	
  population	
  or	
  directly	
  or	
  indirectly	
  coerce	
  a	
  national	
  or	
  inter-­‐

national	
  authority	
  to	
  take	
  some	
  action	
  or	
  to	
  refrain	
  from	
  taking	
  it,	
  and	
  the	
  act	
  has	
  to	
  in-­‐

volve	
  a	
  transnational	
  element.41	
  Time	
  will	
  tell	
  if	
  this	
  decision	
  will	
  be	
  followed.	
  

	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
34	
  OFFICE	
   OF	
   THE	
   UNITED	
   NATIONS	
   HIGH	
   COMMISSIONER	
   FOR	
   HUMAN	
   RIGHTS,	
   Human	
   Rights,	
   Terrorism	
   and	
   Counter-­‐
terrorism,	
  Fact	
  Sheet	
  No.	
  32,	
  www.ohchr.org/Documents/Publications/Factsheet32EN.pdf,	
  7-­‐9.	
  
35	
  Art.	
  33	
  GC	
  IV;	
  Art.	
  51	
  (2)	
  and	
  13	
  (2)	
  AP	
  I;	
  Art.	
  4	
  (2)	
  AP	
  II.	
  	
  
36	
  Art.	
  51	
  (4)	
  and	
  (5)	
  AP	
  I;	
  Rules	
  11-­‐14	
  of	
  J.	
  HENCHAERTS	
  AND	
  L.	
  DOSWALD-­‐BECK,	
  Customary	
  International	
  Humanitar-­‐
ian	
  Law:	
  Volume	
  I:	
  Rules,	
  Cambridge,	
  Cambridge	
  University	
  Press,	
  2005,	
  37-­‐50.	
  
37	
  Art.	
  51	
  (2)	
  AP	
  I;	
  Art.	
  13	
  (2)	
  AP	
  II;	
  Rules	
  1-­‐2	
  of	
  J.	
  HENCHAERTS	
  AND	
  L.	
  DOSWALD-­‐BECK,	
  Customary	
  International	
  Hu-­‐
manitarian	
  Law:	
  Volume	
  I:	
  Rules,	
  Cambridge,	
  Cambridge	
  University	
  Press,	
  2005,	
  3-­‐11.	
  
38	
  E.	
  VAN	
  SLIEDREGT	
  AND	
  L.	
  VAN	
  DEN	
  HERIK,	
  “Introduction:	
  The	
  STL	
  Interlocutory	
  Decision	
  on	
  the	
  Definition	
  of	
  Terror-­‐
ism	
  –	
  Judicial	
  Ingenuity	
  or	
  Radicalism?”,	
  LJIL	
  2011,	
  Vol.	
  24,	
  Issue	
  3,	
  651.	
  
39	
  Special	
  Tribunal	
  for	
  Lebanon,	
  Case	
  No.	
  STL-­‐11-­‐01/1	
  (16	
  February	
  2011).	
  
40	
  Special	
  Tribunal	
  for	
  Lebanon,	
  Case	
  No.	
  STL-­‐11-­‐01/1	
  (16	
  February	
  2011),	
  para.	
  83.	
  
41	
  Special	
  Tribunal	
   for	
  Lebanon,	
  Case	
  No.	
  STL-­‐11-­‐01/1	
   (16	
  February	
  2011),	
  para.	
  85;	
  M.	
  J.	
  VENTURA,	
  “Terrorism	
  
According	
  to	
  the	
  STL’s	
  Interlocutory	
  Decision	
  on	
  the	
  Applicable	
  Law”,	
  JICJ	
  2011,	
  Vol.	
  9,	
  1024-­‐1026.	
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CHAPTER	
  2	
  	
  	
  

DRONE	
  TARGETED	
  KILLINGS	
  OF	
  SUSPECTED	
  TERRORISTS	
  	
  

2.1	
  Introduction	
  

27.	
  Targeted	
   killings	
   have	
   been	
   conducted	
   throughout	
   history.	
   Normally	
   States	
  would	
  

deny	
  the	
  existence	
  of	
  such	
  a	
  policy	
  and	
  conduct	
  it	
  in	
  secrecy.	
  This	
  has	
  recently	
  changed.	
  

Some	
  States	
  have	
  openly	
  admitted	
  to	
  having	
  a	
  policy	
  on	
  targeted	
  killings	
  that	
  allows	
  the-­‐

se	
  kinds	
  of	
  killings.42	
  The	
  two	
  main	
  countries	
  that	
  have	
  admitted	
  to	
  engaging	
  in	
  targeted	
  

killings	
  are	
  Israel43	
  and	
  the	
  U.S.	
  The	
  U.S.	
  made	
  public	
  its	
  engagement	
  in	
  targeted	
  killings	
  

in	
  2002.	
  Qaed	
  Salim	
  Sinan	
  al-­‐Harethi,	
  a	
  suspected	
  member	
  of	
  Al	
  Qaeda,	
  was	
  targeted	
  in	
  

Yemen	
  by	
  the	
  U.S.	
  Central	
  Intelligence	
  Agency	
  (CIA)	
  with	
  the	
  use	
  of	
  a	
  drone.	
  He	
  was	
  put	
  

by	
  the	
  Bush	
  administration	
  on	
  a	
  list	
  of	
  targets	
  with	
  high	
  value	
  that	
  had	
  to	
  be	
  eliminated,	
  

by	
  death	
  or	
  capture.44	
  	
  

	
  

28.	
  Reportedly,	
   after	
   9/11	
   the	
  U.S.	
   adopted	
   a	
   secret	
   policy	
   on	
   targeted	
  killings.45	
  After	
  

9/11,	
   President	
  Bush	
   started	
  broadening	
   the	
   list	
   of	
   suspected	
   terrorists	
   that	
   could	
  be	
  

targeted	
   if	
   their	
   capture	
  was	
   impractical.46	
  For	
   example,	
   on	
   the	
  10th	
   of	
  August	
   2009	
   a	
  

Senate	
  Foreign	
  Relations	
  Committee	
  Report	
  made	
  it	
  clear	
  that	
  even	
  drug	
  lords	
  who	
  were	
  

suspected	
  of	
   financing	
   the	
  Taliban	
  were	
  put	
  on	
   the	
   list	
  as	
  possible	
   targets.	
  The	
  report	
  

stated	
  that	
  “[t]he	
  military	
  places	
  no	
  restrictions	
  on	
  the	
  use	
  of	
  force	
  with	
  these	
  selected	
  

targets,	
  which	
  means	
  they	
  can	
  be	
  killed	
  or	
  captured	
  on	
  the	
  battlefield	
  [.	
  .	
  .	
  ]	
  standards	
  for	
  

getting	
  on	
  the	
  list	
  require	
  two	
  verifiable	
  human	
  sources	
  and	
  substantial	
  additional	
  evi-­‐

dence.”47	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
42	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  5.	
  
43	
  For	
   further	
   information	
  see:	
  O.	
  BEN-­‐NAFTALI	
  AND	
  K.	
  MICHAELI,	
  “We	
  Must	
  Not	
  Make	
  a	
  Scarecrow	
  of	
   the	
  Law:	
  A	
  
Legal	
  Analysis	
  of	
  the	
  Israeli	
  Policy	
  of	
  Targeted	
  Killings”,	
  Cornell	
  Int’l	
  L.J.	
  2003,	
  Vol.	
  36,	
  234-­‐292.	
  
44	
  G.	
  D.	
  SOLIS,	
  The	
  Law	
  of	
  Armed	
  Conflict:	
   International	
  Humanitarian	
  Law	
   in	
  War,	
  Cambridge,	
  Cambridge	
  Uni-­‐
versity	
  Press,	
  2010,	
  539-­‐540.	
  
45	
  G.	
  MILLER,	
  “Feinstein	
  Comment	
  on	
  U.S.	
  Drones	
  Likely	
   to	
  Embarrass	
  Pakistan”,	
  L.A.	
  Times	
  13	
  February	
  2009,	
  
http://articles.latimes.com/2009/feb/13/world/fg-­‐uspakistan13.	
  	
  
46	
  G.	
  D.	
  SOLIS,	
  The	
  Law	
  of	
  Armed	
  Conflict:	
   International	
  Humanitarian	
  Law	
   in	
  War,	
  Cambridge,	
  Cambridge	
  Uni-­‐
versity	
  Press,	
  2010,	
  541;	
  J.	
  RISEN	
  AND	
  D.	
  JOHNSTON,	
  “Bush	
  Has	
  Widened	
  Authority	
  of	
  C.I.A.	
  to	
  Kill	
  Terrorists”,	
  N.Y.	
  
Times	
   15	
   December	
   2002,	
   www.nytimes.com/2002/12/15/world/threats-­‐responses-­‐hunt-­‐for-­‐al-­‐qaeda-­‐bush-­‐
has-­‐widened-­‐authority-­‐cia-­‐kill.html.	
  	
  
47	
  U.S.	
  COMMITTEE	
  ON	
  FOREIGN	
  RELATIONS,	
   Afghanistan’s	
  Narco	
  War:	
   Breaking	
   the	
   Link	
   Between	
  Drug	
   Traffickers	
  
and	
  Insurgents,	
  111th	
  Congress,	
  First	
  Session,	
  S.	
  Prt.	
  111-­‐29,	
  2009,	
  15-­‐16.	
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29.	
  Targeted	
  killings	
  have	
  become	
   tolerated	
   to	
  a	
  great	
  extent	
   in	
   the	
  U.S.	
  Their	
  use	
  has	
  

increasingly	
   been	
   expanding	
   over	
   the	
   years.48	
  During	
   the	
   Obama	
   administration	
   the	
  

number	
  of	
   targeted	
  killings	
  conducted	
  with	
   the	
  use	
  of	
  drones	
  peaked	
   in	
  2010	
   in	
  Paki-­‐

stan49	
  and	
  in	
  2012	
  in	
  Yemen.	
  According	
  to	
  an	
  article	
  in	
  the	
  New	
  York	
  Times	
  of	
  May	
  2013,	
  

drone	
   strikes	
   have	
   been	
  declining	
   ever	
   since.50	
  However,	
   Special	
   Rapporteur	
  Ben	
  Em-­‐

merson	
  pointed	
  out,	
  in	
  his	
  latest	
  report	
  on	
  armed	
  drones	
  to	
  the	
  Human	
  Rights	
  Council	
  in	
  

March	
  2014,	
  that	
  the	
  escalation	
  in	
  reported	
  drone	
  strikes	
  in	
  Yemen	
  is	
  cause	
  for	
  concern.	
  

He	
   also	
  highlighted	
   that	
   there	
  was	
   a	
   three-­‐fold	
   increase	
   in	
   civilian	
  deaths	
   from	
  drone	
  

strikes	
  in	
  Afghanistan	
  last	
  year.51	
  	
  

	
  

30.	
  The	
  majority	
   of	
   the	
   targeted	
   killings	
   conducted	
  with	
   the	
   use	
   of	
   drones	
   by	
   the	
  U.S.	
  

have	
   happened	
  within	
   an	
   armed	
   conflict	
   framework.	
   But	
   the	
   U.S.	
   has	
   also	
   conducted	
  

many	
  drone	
   strikes	
   outside	
   the	
   active	
   battlefield.	
   This	
   has	
   generated	
   controversy	
   and	
  

has	
  created	
  great	
  legal	
  challenges	
  for	
  international	
  law.52	
  	
  

	
  

31.	
  The	
   call	
   for	
   transparency	
  with	
   regard	
   to	
   these	
   targeted	
  killings	
   and	
   the	
  U.S.	
   drone	
  

policy	
  has	
  been	
  increasing	
  over	
  the	
  years.	
  Efforts	
  are	
  being	
  made	
  by	
  the	
  White	
  House	
  to	
  

answer	
  these	
  calls,	
  but	
  much	
  remains	
  secret.	
  A	
  most	
  recent	
  notable	
  effort	
  is	
  the	
  speech	
  

that	
   President	
   Obama	
   gave	
   in	
   May	
   2013	
   at	
   the	
   National	
   Defense	
   University.53	
  In	
   this	
  

speech,	
  Obama	
  discussed	
  ‘a	
  comprehensive	
  counter-­‐terrorist	
  strategy’	
  and	
  gave	
  a	
  justifi-­‐

cation	
  for	
  the	
  targeted	
  killings	
  with	
  the	
  use	
  of	
  drones:	
  “In	
  some	
  of	
  these	
  places	
  –	
  such	
  as	
  

parts	
  of	
  Somalia	
  and	
  Yemen	
  –	
  the	
  state	
  has	
  only	
  the	
  most	
  tenuous	
  reach	
  into	
  the	
  territo-­‐

ry.	
  In	
  other	
  cases,	
  the	
  state	
  lacks	
  the	
  capacity	
  or	
  will	
  to	
  take	
  action.	
  It	
  is	
  also	
  not	
  possible	
  

for	
  America	
   to	
   simply	
  deploy	
   a	
   team	
  of	
   Special	
   Forces	
   to	
   capture	
   every	
   terrorist.	
  And	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
48	
  G.	
  D.	
  SOLIS,	
  The	
  Law	
  of	
  Armed	
  Conflict:	
   International	
  Humanitarian	
  Law	
   in	
  War,	
  Cambridge,	
  Cambridge	
  Uni-­‐
versity	
  Press,	
  2010,	
  541.	
  
49	
  B.	
  ROGGIO	
  AND	
  A.	
  MAYER,	
  Charting	
   the	
  Data	
   for	
  U.S.	
  Airstrikes	
   in	
  Pakistan	
  2004-­‐2014,	
  The	
  Long	
  War	
   Journal,	
  
www.longwarjournal.org/pakistan-­‐strikes.php.	
  
50	
  S.	
  SHANE,	
  ”Debate	
  Aside,	
  Number	
  of	
  Drone	
  Strikes	
  Drops	
  Sharply”,	
  N.Y.	
  Times	
  21	
  May	
  2013,	
  
www.nytimes.com/2013/05/22/us/debate-­‐aside-­‐drone-­‐strikes-­‐drop-­‐sharply.html?_r=0.	
  	
  
51	
  B.	
  EMMERSON,	
  Report	
  of	
  the	
  Special	
  Rapporteur	
  on	
  the	
  Promotion	
  and	
  Protection	
  of	
  Human	
  Rights	
  and	
  Fun-­‐
damental	
  Freedoms	
  While	
  Countering	
  Terrorism,	
  UN	
  Doc.	
  A/HRC/25/59	
  (2014),	
  6-­‐7;	
   J.	
  SERLE,	
  ”Countries	
  Must	
  
Investigate	
   Civilian	
   Drone	
   Deaths	
   Claims,	
   Says	
   UN	
   Investigator	
   Ben	
   Emmerson”,	
   The	
   Bureau	
   of	
   Investigative	
  
Journalism	
   12	
   March	
   2014,	
   www.thebureauinvestigates.com/2014/03/12/countries-­‐must-­‐investigate-­‐civilian-­‐
drone-­‐death-­‐claims-­‐says-­‐un-­‐investigator-­‐ben-­‐emmerson/.	
  
52	
  B.	
  EMMERSON,	
   Interim	
  Report	
   to	
   the	
  General	
  Assembly	
  on	
   the	
  Use	
  of	
  Remotely	
  Piloted	
  Aircraft	
   in	
  Counter-­‐
terrorism	
  Operations,	
  UN	
  Doc.	
  A/68/389	
  (2013),	
  17,	
  para.	
  59.	
  
53	
  Full	
  text	
  of	
  the	
  speech:	
  www.whitehouse.gov/the-­‐press-­‐office/2013/05/23/remarks-­‐president-­‐barack-­‐
obama.	
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even	
  when	
  such	
  an	
  approach	
  may	
  be	
  possible,	
  there	
  are	
  places	
  where	
  it	
  would	
  pose	
  pro-­‐

found	
   risks	
   to	
   our	
   troops	
   and	
   local	
   civilians–	
   where	
   a	
   terrorist	
   compound	
   cannot	
   be	
  

breached	
  without	
   triggering	
  a	
   firefight	
  with	
  surrounding	
   tribal	
   communities	
   that	
  pose	
  

no	
  threat	
  to	
  us,	
  or	
  when	
  putting	
  U.S.	
  boots	
  on	
  the	
  ground	
  may	
  trigger	
  a	
  major	
  interna-­‐

tional	
  crisis.”	
  On	
  the	
  other	
  hand,	
  he	
  admitted	
  that	
  these	
  operations	
  cannot	
  be	
  the	
  norm	
  

and	
  he	
  also	
  addressed	
  certain	
  legal	
  questions	
  that	
  arise	
  from	
  these	
  kinds	
  of	
  operations,	
  

for	
  example	
  who	
  can	
  be	
  targeted,	
  or	
  whether	
  these	
  strikes	
  are	
   legal	
  under	
  U.S.	
  and	
  in-­‐

ternational	
  law.	
  Along	
  with	
  the	
  speech,	
  a	
  fact	
  sheet54	
  was	
  released	
  which	
  summarized	
  a	
  

classified	
   Presidential	
   Policy	
   Guidance	
   on	
   targeted	
   killings	
   that	
   President	
   Obama	
   had	
  

signed	
  a	
  day	
  earlier.	
  From	
  the	
  speech	
  and	
  the	
  factsheet	
  it	
  seems	
  that	
  that	
  the	
  U.S.	
  gov-­‐

ernment	
  applies	
  the	
  higher	
  threshold	
  of	
  IHRL	
  instead	
  of	
  the	
  threshold	
  of	
  IHL	
  for	
  the	
  use	
  

of	
   lethal	
   force.	
  Although	
  this	
  could	
   indicate	
  that	
  there	
   is	
  a	
  shift	
   from	
  an	
  armed	
  conflict	
  

model55	
  to	
   the	
   enforcement	
  model56,	
   the	
   U.S.	
   administration	
   spoke	
   in	
   terms	
   of	
   policy	
  

guidelines	
  and	
  not	
   in	
   terms	
  of	
  adhering	
   to	
  human	
  rights	
   law.	
  Consequently,	
  one	
  could	
  

dispute	
  the	
  value	
  of	
  these	
  guidelines.	
  Two	
  other	
  important	
  side	
  notes	
  are,	
  first,	
  that	
  the	
  

administration	
   refused	
   to	
   release	
   the	
  Presidential	
   Policy	
  Guidance,	
  which	
   is	
   the	
  docu-­‐

ment	
  on	
  which	
  the	
  fact	
  sheet	
  was	
  based.	
  Second,	
  that	
  it	
   is	
  not	
  clear	
  which	
  policies	
  dis-­‐

cussed	
  in	
  the	
  speech	
  and	
  in	
  the	
  factsheet	
  had	
  already	
  been	
  implemented	
  and	
  which	
  will	
  

be	
   implemented	
   in	
   the	
   future.57	
  All	
   of	
   this	
   shows	
   that	
   the	
  majority	
   of	
   questions	
   being	
  

raised	
  about	
  the	
  targeted	
  killing	
  and	
  drone	
  policy	
  of	
  the	
  U.S.	
  are	
  not	
  yet	
  answered.	
  	
  

	
  

32.	
  Governments	
   like	
   the	
  United	
  Kingdom	
  and	
  Russia	
  have	
  also	
  expressly	
  or	
   implicitly	
  

admitted	
  to	
  being	
  engaged	
  in	
  targeted	
  killings	
  in	
  order	
  to	
  fight	
  terrorism.	
  This	
  evolution	
  

gives	
  the	
  method	
  of	
  targeted	
  killing,	
  as	
  a	
  counter-­‐terrorist	
  measure,	
  more	
  legitimacy,	
  or	
  

some	
  might	
  say	
  seems	
  to	
  give	
  it	
  more	
  legitimacy.58	
  	
  

	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
54	
  THE	
  WHITE	
  HOUSE:	
  OFFICE	
  OF	
  THE	
  PRESS	
  SECRETARY,	
  Fact	
  Sheet:	
  US	
  Policy	
  Standards	
  and	
  Procedures	
  for	
  the	
  Use	
  of	
  
Force	
  in	
  Counterterrorism	
  Operations	
  Outside	
  the	
  United	
  Stated	
  and	
  Areas	
  of	
  Active	
  Hostilities,	
  23	
  May	
  2013,	
  
www.whitehouse.gov/the-­‐press-­‐office/2013/05/23/fact-­‐sheet-­‐us-­‐policy-­‐standards-­‐and-­‐procedures-­‐use-­‐force-­‐
counterterrorism.	
  	
  
55	
  See	
  Chapter	
  3.	
  
56	
  See	
  Chapter	
  4.	
  
57	
  HUMAN	
  RIGHTS	
  WATCH,	
  ”Between	
  a	
  Drone	
  and	
  Al-­‐Qaeda”,	
  22	
  October	
  2013,	
  
http://www.hrw.org/reports/2013/10/22/between-­‐drone-­‐and-­‐al-­‐qaeda-­‐0,	
  90.	
  
58	
  G.D.	
  SOLIS,	
  The	
  Law	
  of	
  Armed	
  Conflict:	
  International	
  Humanitarian	
  Law	
  in	
  War,	
  Cambridge,	
  Cambridge	
  Univer-­‐
sity	
  Press,	
  2010,	
  541.	
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33.	
  A	
  recent	
  notable	
  event	
  was	
  the	
  adoption	
  of	
  a	
  resolution	
  on	
  armed	
  drones	
  by	
  the	
  Hu-­‐

man	
  Rights	
  Council	
  during	
   its	
  25th	
   session	
  held	
   in	
  March	
  2014.59	
  The	
   resolution	
  urges	
  

States	
  to	
  ensure	
  that	
  the	
  use	
  of	
  armed	
  drones	
  complies	
  with	
  international	
  law,	
  in	
  partic-­‐

ular	
  the	
  principles	
  of	
  precaution,	
  distinction,	
  and	
  proportionality.	
  The	
  text	
  of	
  the	
  resolu-­‐

tion	
  also	
  expresses	
  concern	
  at	
  civilian	
  casualties	
  from	
  the	
  use	
  of	
  drones.	
  The	
  resolution	
  

was	
  adopted	
  by	
  a	
  vote	
  of	
  27	
  States	
  in	
  favour	
  to	
  six	
  against	
  and	
  47	
  abstentions.	
  The	
  U.S.,	
  

the	
  United	
  Kingdom	
  and	
  France	
  voted	
  against.60	
  	
  

2.2	
  The	
  Legality	
  of	
  Drones	
  as	
  a	
  Weapon	
  

“From	
   time	
   to	
   time	
   in	
   the	
   history	
   of	
   international	
   law,	
   various	
   weapons	
   have	
   been	
  

thought	
   to	
   be	
   so	
   cruel	
   as	
   to	
   be	
   beyond	
   the	
   pale	
   of	
   human	
   tolerance.	
   I	
   think,	
   cluster	
  

bombs	
  and	
  land	
  mines	
  are	
  the	
  most	
  recent	
  examples.	
  It	
  may	
  be	
  –	
  I	
  am	
  not	
  expressing	
  a	
  

view	
  -­‐	
  that	
  unmanned	
  drones	
  that	
  fall	
  on	
  a	
  house	
  full	
  of	
  civilians	
  is	
  a	
  weapon	
  the	
  interna-­‐

tional	
  community	
  should	
  decide	
  not	
  be	
  used.”61	
  

-­‐	
  Lord	
  Bingham	
  

	
  

34.	
  U.N.	
  Special	
  Rapporteur	
  Philip	
  Alston	
  stated	
  in	
  his	
  2010	
  report	
  to	
  the	
  Human	
  Rights	
  

Council	
  that	
  “a	
  missile	
  fired	
  from	
  a	
  drone	
  is	
  no	
  different	
  from	
  any	
  other	
  commonly	
  used	
  

weapon,	
  including	
  a	
  gun	
  fired	
  by	
  a	
  soldier	
  or	
  a	
  helicopter	
  or	
  gunship	
  that	
  fires	
  missiles.	
  

The	
  critical	
  legal	
  question	
  is	
  the	
  same	
  for	
  each	
  weapon:	
  whether	
  its	
  specific	
  use	
  complies	
  

with	
  IHL.”62	
  It	
   is	
  correct	
  to	
  state	
  that	
  the	
  question	
  of	
   legality	
  of	
  drone	
  killings	
  does	
  not	
  

stem	
  from	
  a	
  drone	
  as	
  a	
  weapon	
  or	
   its	
  weapon	
  system.	
  The	
   issues	
  that	
  are	
  being	
  raised	
  

are	
  not	
  drone-­‐specific,	
  but	
  rather	
  focus	
  on	
  the	
  way	
  drones	
  are	
  being	
  used.63	
  	
  

35.	
  States	
  are	
  not	
  free	
  in	
  their	
  choice	
  of	
  means	
  and	
  methods	
  of	
  warfare.64	
  International	
  

law	
   prohibits	
   two	
   categories	
   of	
  weapons:	
   those	
   that	
   cause	
   unnecessary	
   suffering	
   and	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
59	
  HUMAN	
  RIGHTS	
  COUNCIL,	
  UN	
  Doc.	
  A/HRC/25/L.32	
  (2014),	
  
www.un.org/ga/search/view_doc.asp?symbol=A/HRC/25/L.32.	
  	
  
60	
  S.	
  NEBEHAY,	
  ”U.N.	
  Rights	
  Forum	
  Calls	
  for	
  Use	
  of	
  Armed	
  Drones	
  to	
  Comply	
  with	
  Law”,	
  Reuters	
  28	
  March	
  2014,	
  
www.reuters.com/article/2014/03/28/us-­‐un-­‐rights-­‐drones-­‐idUSBREA2R0WW20140328.	
  	
  
61	
  Interview	
  with	
  British	
  Lord	
  Bingham	
  by	
  the	
  British	
  Institute	
  of	
  International	
  and	
  Comparative	
  Law:	
  M.	
  
WARDROP,	
  “Unmanned	
  Drones	
  could	
  be	
  Banned,	
  Says	
  Senior	
  Judge”,	
  The	
  Telegraph	
  6	
  July	
  2009,	
  
www.telegraph.co.uk/news/uknews/defence/5755446/Unmanned-­‐drones-­‐could-­‐be-­‐banned-­‐says-­‐senior-­‐
judge.html.	
  	
  
62	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  24,	
  para.	
  79.	
  
63	
  L.	
  R.	
  BLANK,	
  “After	
  ‘Top	
  Gun’:	
  How	
  Drone	
  Strikes	
  Impact	
  The	
  Law	
  of	
  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  679.	
  
64	
  Art.	
  22	
  Hague	
  Convention	
  IV.	
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indiscriminate	
  weapons.65	
  The	
   International	
   Court	
   of	
   Justice	
   (ICJ)	
   found	
   in	
   its	
  Nuclear	
  

Weapons	
  Opinion	
   that	
   these	
   two	
   limitations	
  were	
   the	
   ‘cardinal	
   principles’	
   of	
   IHL	
   and	
  

binding	
   on	
   all	
   States	
   as	
   customary	
   law.66	
  According	
   to	
   the	
   prohibition,	
   weapons	
   that	
  

cause	
   unnecessary	
   suffering	
   are	
   unlawful.	
   The	
   ICJ	
   explained	
   that	
   “it	
   is	
   prohibited	
   to	
  

cause	
  unnecessary	
  suffering	
  to	
  combatants:	
  it	
  is	
  accordingly	
  prohibited	
  to	
  use	
  weapons	
  

causing	
   them	
  such	
  harm	
  or	
  uselessly	
  aggravating	
   their	
  suffering.	
   In	
  application	
  of	
   that	
  

second	
  principle,	
   States	
  do	
  not	
  have	
  unlimited	
   freedom	
  of	
   choice	
   in	
   the	
  weapons	
   they	
  

use.”67	
  Two	
  factors	
  will	
  be	
  taken	
  into	
  account	
  when	
  assessing	
  if	
  a	
  weapon	
  causes	
  unnec-­‐

essary	
  suffering.	
  First,	
  it	
  will	
  depend	
  on	
  whether	
  there	
  is	
  an	
  alternative	
  weapon	
  availa-­‐

ble	
  that	
  causes	
  less	
  injury	
  or	
  suffering.	
  Second,	
  the	
  effects	
  produced	
  by	
  this	
  alternative	
  

weapon	
  have	
  to	
  be	
  sufficiently	
  effective	
  in	
  order	
  to	
  neutralize	
  the	
  enemy.68	
  The	
  prohibi-­‐

tion	
  bans	
  also	
  indiscriminate	
  weapons69,	
  meaning	
  weapons	
  that	
  are	
  “incapable	
  of	
  being	
  

targeted	
  at	
  a	
  military	
  objective	
  only,	
  even	
  if	
  collateral	
  harm	
  occurs.”70	
  Parties	
  to	
  a	
  con-­‐

flict	
  may	
  not	
   “use	
  weapons	
   that	
   are	
   incapable	
   of	
   distinguishing	
   between	
   civilians	
   and	
  

military	
  targets.”71	
  It	
  is	
  important	
  to	
  stress	
  that	
  any	
  weapon	
  can	
  be	
  used	
  in	
  an	
  indiscrim-­‐

inate	
  way,	
  but	
  such	
  illegal	
  use	
  does	
  not	
  make	
  the	
  weapon	
  in	
  itself	
  unlawful.	
  A	
  State	
  must	
  

also	
  only	
  foresee	
  the	
  normal	
  or	
  expected	
  use	
  of	
  a	
  drone	
  and	
  not	
  all	
  possible	
  misuses.72	
  	
  

36.	
  Drones	
  fire	
  missiles	
  and	
  other	
  similar	
  munitions.	
  They	
  are	
  not	
  explicitly	
  banned	
  by	
  

any	
  international	
  agreement.73	
  The	
  missiles	
  fired	
  by	
  drones	
  can	
  easily	
  be	
  aimed	
  at	
  only	
  

military	
   targets.	
   This	
   is	
   because	
   of	
   their	
   ability	
   to	
   survey	
   targets	
   for	
   days	
   before	
   con-­‐

ducting	
  a	
  killing.	
  The	
  drone	
  operators	
  can	
  in	
  this	
  way	
  choose	
  the	
  time	
  and	
  place	
  to	
  target	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
65	
  HPCR,	
  HPCR	
  Manual	
  on	
   International	
  Law	
  Applicable	
  to	
  Air	
  and	
  missile	
  Warfare,	
  Program	
  on	
  Humanitarian	
  
Policy	
  and	
  Conflict	
  Research,	
  Harvard	
  University,	
  2009,	
  www.ihlresearch.org/amw/manual/,	
  7-­‐9;	
  M.	
  HAGGER	
  AND	
  
T.	
  MCCORMACK,	
   ”Regulating	
   the	
   Use	
   of	
   Unmanned	
   Combat	
   Vehicles:	
   Are	
   General	
   Principles	
   of	
   International	
  
Humanitarian	
  Law	
  Sufficient”,	
  JLIS	
  2011,	
  Vol.	
  21,	
  Issue	
  2,	
  80.	
  	
  
66	
  S.	
  WUSCHKA,	
  “Use	
  of	
  Combat	
  Drones	
  in	
  Current	
  Conflicts	
  –	
  A	
  Legal	
   Issue	
  or	
  a	
  Political	
  Problem”,	
  GoJIL	
  2011,	
  
Vol.	
  3,	
  Issue	
  3,	
  894-­‐895.	
  
67	
  ICJ,	
  The	
  Legality	
  of	
  the	
  Threat	
  or	
  Use	
  of	
  Nuclear	
  Weapons,	
  Advisory	
  Opinion,	
  ICJ	
  Reports	
  1996,	
  paras.	
  74-­‐87.	
  	
  
68	
  L.	
  R.	
  BLANK,	
  “After	
  ‘Top	
  Gun’:	
  How	
  Drone	
  Strikes	
  Impact	
  The	
  Law	
  of	
  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  687;	
  
Y.	
  DINSTEIN,	
  The	
  Conduct	
  Of	
  Hostilities	
  Under	
  The	
  Law	
  Of	
   International	
  Armed	
  Conflict,	
  Cambridge,	
  Cambridge	
  
University	
  Press,	
  2004,	
  60.	
  	
  
69	
  Art.	
  51	
  (4)	
  AP	
  I.	
  
70	
  ICJ,	
  The	
  Legality	
  of	
   the	
  Threat	
  or	
  Use	
  of	
  Nuclear	
  Weapons,	
  Advisory	
  Opinion,	
   ICJ	
  Reports	
  1996,	
  paras.	
  588-­‐
589.	
  
71	
  ICJ,	
  The	
  Legality	
  of	
  the	
  Threat	
  or	
  Use	
  of	
  Nuclear	
  Weapons,	
  Advisory	
  Opinion,	
  ICJ	
  Reports	
  1996,	
  para.	
  257.	
  	
  
72	
  L.	
  R.	
  BLANK,	
  “After	
  ‘Top	
  Gun’:	
  How	
  Drone	
  Strikes	
  Impact	
  The	
  Law	
  of	
  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  683-­‐
684	
  and	
  687.	
  	
  
73	
  M.	
  HAGGER	
  AND	
  T.	
  MCCORMACK,	
  ”Regulating	
  the	
  Use	
  of	
  Unmanned	
  Combat	
  Vehicles:	
  Are	
  General	
  Principles	
  of	
  
International	
  Humanitarian	
  Law	
  Sufficient”,	
  JLIS	
  2011,	
  Vol.	
  21,	
  Issue	
  2,	
  84.	
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the	
   individual	
  and	
   limit	
   the	
  civilian	
  casualties.74	
  Even	
   though	
  drones	
  have	
  greater	
  sur-­‐

veillance	
  capability	
  and	
  precision	
  than	
  other	
  weapons,	
  a	
  fact	
  that	
  should	
  enable	
  them	
  to	
  

prevent	
  civilian	
  casualties	
  more	
  easily75,	
   this	
  doesn’t	
  always	
  seem	
  to	
  be	
   the	
  case.76	
  Ac-­‐

cording	
  to	
  Philip	
  Alston,	
  it	
  all	
  depends	
  on	
  the	
  human	
  intelligence	
  upon	
  which	
  the	
  deci-­‐

sion	
   is	
  based.	
  His	
  mission	
   to	
  Afghanistan	
  made	
   it	
   clear	
   that	
   too	
  often	
   targeted	
  killings	
  

were	
   based	
   on	
   faulty	
   intelligence	
   and	
   that	
   international	
   forces	
   were	
   too	
   often	
   unin-­‐

formed	
   about	
   local	
   practices,	
   etc.	
   The	
   fact	
   that	
   drone	
   operators	
   are	
   located	
   thousand	
  

miles	
  away	
  may	
  also	
  be	
  a	
  greater	
  human	
  intelligence	
  disadvantage.77	
  	
  

	
  

37.	
  Drones	
  make	
  it	
  possible	
  to	
  conduct	
  killings	
  without	
  putting	
  one’s	
  own	
  forces	
  at	
  risk.	
  

Great	
  concerns	
  have	
  been	
  expressed	
  as	
  this	
  characteristic	
  will	
  tempt	
  policy	
  makers	
  and	
  

State’s	
  forces	
  to	
  interpret	
  more	
  broadly	
  the	
  legal	
  limitations	
  on	
  who	
  can	
  be	
  targeted	
  and	
  

under	
  which	
  circumstances.78	
  This	
  is	
  also	
  reinforced	
  by	
  the	
  fact	
  that	
  operators	
  are	
  locat-­‐

ed	
   thousands	
  miles	
   away	
   from	
   the	
   battlefield	
   and	
   conduct	
   killings	
   through	
   computer	
  

screens,	
  creating	
   the	
  risk	
  of	
  developing	
   the	
  so-­‐called	
   ‘Playstation	
  mentality’.	
  All	
  of	
   this	
  

makes	
  drone	
  killings	
  problematic.	
  It	
  is	
  necessary	
  to	
  analyse	
  their	
  lawful	
  application	
  and	
  

to	
  clearly	
  establish	
  criteria	
  that	
  would	
  determine	
  under	
  which	
  conditions	
  drone	
  target-­‐

ed	
  killings	
  can	
  be	
  lawfully	
  conducted.79	
  	
  

	
  

38.	
  In	
  concluding	
  it	
  can	
  be	
  said	
  that	
  armed	
  drones	
  are	
  by	
  nature	
  neither	
  discriminatory	
  

nor	
  do	
  they	
  cause	
  unnecessary	
  suffering.80	
  It	
  is	
  only	
  specific	
  drone	
  strikes	
  that	
  can	
  raise	
  

legal	
  issues.81	
  Thus,	
  the	
  legal	
  analysis	
  in	
  this	
  thesis	
  will	
  not	
  be	
  focusing	
  on	
  the	
  legality	
  of	
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  Int’l	
  L.	
  2012,	
  Vol.	
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  687.	
  	
  
75	
  S.	
  WUSCHKA,	
  “Use	
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  Combat	
  Drones	
  in	
  Current	
  Conflicts	
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  Legal	
   Issue	
  or	
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  Political	
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  2011,	
  
Vol.	
  3,	
  Issue	
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  896.	
  
76	
  See	
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  example:	
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  That	
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  February	
  2014,	
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  AMNESTY	
  INTERNATIONAL,	
  ”Will	
  I	
  be	
  Next?	
  
US	
  Drone	
  Strikes	
  in	
  Pakistan”,	
  October	
  2013,	
  www.amnestyusa.org/sites/default/files/asa330132013en.pdf,	
  
74	
  p.	
  
77	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  24-­‐25,	
  paras.	
  81-­‐83.	
  
78	
  M.	
  E.	
  O’CONNELL,	
  “Seductive	
  Drones:	
  Learning	
  from	
  a	
  Decade	
  of	
  Lethal	
  Operations”,	
  JLIS	
  2011,	
  
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1912635,	
  27	
  p.	
  (she	
  argues	
  that	
  drones	
  have	
  made	
  the	
  
use	
  of	
  force	
  more	
  likely	
  due	
  to	
  lower	
  political	
  and	
  psychological	
  barriers).	
  
79	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  24,	
  paras.	
  80	
  and	
  84.	
  
80	
  M.	
  HAGGER	
  AND	
  T.	
  MCCORMACK,	
  ”Regulating	
  the	
  Use	
  of	
  Unmanned	
  Combat	
  Vehicles:	
  Are	
  General	
  Principles	
  of	
  
International	
  Humanitarian	
  Law	
  Sufficient”,	
  JLIS	
  2011,	
  Vol.	
  21,	
  Issue	
  2,	
  86.	
  
81	
  S.	
  WUSCHKA,	
  “Use	
  of	
  Combat	
  Drones	
  in	
  Current	
  Conflicts	
  –	
  A	
  Legal	
   Issue	
  or	
  a	
  Political	
  Problem”,	
  GoJIL	
  2011,	
  
Vol.	
  3,	
  Issue	
  3,	
  897.	
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drones	
   as	
   a	
   weapon	
   system,	
   but	
   rather	
   on	
   the	
   conditions	
   and	
   circumstances	
   under	
  

which	
  drone	
  targeted	
  killings	
  can	
  be	
  conducted.82	
  	
  

2.3	
  The	
  Legality	
  of	
  Drone	
  Targeted	
  Killings	
  of	
  Suspected	
  Terrorists	
  

39.	
  The	
   legality	
  of	
  a	
   targeted	
  killing	
  of	
  a	
  suspected	
   terrorist	
  depends	
  on	
   the	
  context	
   in	
  

which	
  it	
  is	
  conducted,	
  i.e.	
  during	
  peacetime	
  or	
  an	
  armed	
  conflict.	
  The	
  context	
  will	
  deter-­‐

mine	
  which	
   legal	
   framework	
   applies.	
   The	
   conditions	
   under	
  which	
   lethal	
   force	
   can	
   be	
  

used	
  and	
   the	
  way	
   in	
  which	
   the	
  right	
   to	
   life	
   is	
  being	
  dealt	
  with	
  differ	
  within	
  each	
   legal	
  

framework.	
  	
  

	
  

40.	
  There	
  are	
  different	
  possibilities.	
  First,	
   (i)	
   the	
   legality	
  of	
   targeted	
  killings	
  can	
  be	
  as-­‐

sessed	
  under	
  the	
  law	
  enforcement	
  model.	
  This	
  would	
  mean	
  that	
  the	
  use	
  of	
  deadly	
  force	
  

would	
  be	
  assessed	
  under	
  human	
  rights	
  law.	
  A	
  second	
  option	
  (ii)	
  is	
  to	
  assess	
  it	
  within	
  the	
  

armed	
  conflict	
  model.	
  In	
  this	
  model	
  international	
  humanitarian	
  law	
  would	
  apply.	
  A	
  third	
  

possibility	
  (iii)	
  would	
  be	
  to	
  use	
  a	
  framework	
  where	
  human	
  rights	
  law	
  and	
  international	
  

humanitarian	
  law	
  would	
  both	
  apply.83	
  In	
  this	
  thesis	
  the	
  three	
  different	
  possibilities	
  will	
  

be	
  explored.	
  	
  

	
  

41.	
  It	
   is	
   important	
   to	
  note	
   that,	
   in	
  order	
   to	
  determine	
   the	
   legality	
  of	
   targeted	
  killing	
   a	
  

case-­‐by-­‐case	
  evaluation	
  is	
  always	
  needed.	
  What	
  is	
  discussed	
  in	
  this	
  thesis	
  is	
  only	
  a	
  gen-­‐

eral	
  legal	
  assessment.	
  It	
  is	
  therefore	
  possible	
  that	
  the	
  analysis	
  and	
  argumentation	
  used	
  

do	
  not	
  apply	
  to	
  all	
  situations	
  of	
  terrorism.	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
82	
  A.	
  C.	
  ORR,	
  “Unmanned,	
  Unprecedented,	
   and	
  Unresolved:	
   The	
   Status	
   of	
   American	
  Drone	
   Strikes	
   in	
   Pakistan	
  
Under	
  International	
  Law”,	
  Cornell	
  Int’l	
  L.J.	
  2011,	
  Vol.	
  44,	
  746;	
  R.	
  J.	
  VOGEL,	
  ”Droning	
  On:	
  Controversy	
  Surrounding	
  
Drone	
  Warfare	
   Is	
  Not	
  Really	
  About	
  Drones”,	
  Brown	
  J.	
  World	
  Aff.	
  2013,	
  Vol.	
  19,	
   Issue	
  2,	
  111-­‐112;	
  S.	
  WUSCHKA,	
  
“Use	
  of	
  Combat	
  Drones	
  in	
  Current	
  Conflicts	
  –	
  A	
  Legal	
  Issue	
  or	
  a	
  Political	
  Problem”,	
  GoJIL	
  2011,	
  Vol.	
  3,	
  Issue	
  3,	
  
905.	
  
83	
  L.	
  MAY,	
  ”Targeted	
  Killings	
  and	
  Proportionality	
  in	
  Law:	
  Two	
  Models”,	
  JICJ	
  2013,	
  47-­‐48.	
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CHAPTER	
  3	
  	
  	
  

DRONE	
  TARGETING	
  AND	
  THE	
  LAW	
  ENFORCEMENT	
  MODEL	
  	
  

3.1	
  Introduction	
  

42.	
  ‘The	
  law	
  enforcement	
  model’	
  refers	
  to	
  the	
  human	
  rights	
  standards	
  that	
  apply	
  during	
  

peacetime.84	
  Peacetime	
  does	
  not	
  necessarily	
  mean	
  that	
  there	
  is	
  peace.	
  There	
  can	
  be	
  in-­‐

ternal	
  tensions	
  and	
  disturbances,	
  but	
  the	
  level	
  of	
  violence	
  is	
  not	
  enough	
  to	
  constitute	
  an	
  

armed	
  conflict.85	
  	
  

	
  

43.	
  Traditionally	
  IHRL	
  and	
  IHL	
  apply	
  within	
  different	
  situations.	
  The	
  latter	
  applies	
  dur-­‐

ing	
  an	
  armed	
  conflict	
  and	
  the	
  former	
  in	
  peacetime.	
  This	
  traditional	
  distinction	
  has	
  been	
  

the	
  focus	
  of	
  much	
  debate.	
  	
  

	
  

44.	
  The	
   applicability	
   of	
   IHRL	
   in	
   armed	
   conflicts	
   is	
   now	
   a	
  well-­‐established	
   principle	
   of	
  

international	
   law.86	
  Recent	
   international	
   instruments	
   take	
   both	
   IHRL	
   and	
   IHL	
   into	
   ac-­‐

count	
   and	
   no	
   longer	
  make	
   the	
   traditional	
   distinction.87	
  The	
   interplay	
   between	
   both	
   is	
  

slowly	
  being	
  tested	
  in	
  practice.	
  State	
  practice	
  shows	
  that	
  most	
  States	
  apply	
  IHRL	
  during	
  

an	
  armed	
  conflict.	
  The	
  U.S.88	
  and	
  Israel	
  have	
  long	
  been	
  skeptical	
  about	
  this	
  issue.89	
  In	
  an	
  

advisory	
  opinion	
  on	
  the	
  Israeli	
  Wall	
  case	
  of	
  2004,	
  the	
  International	
  Court	
  of	
  Justice	
  stat-­‐

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
84	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  10.	
  
85	
  R.	
  OTTO,	
  Targeted	
  Killings	
  and	
  International	
  Law,	
  Heidelberg,	
  Springer,	
  2012,	
  407.	
  
86	
  C.	
   HEYNS,	
   Report	
   of	
   the	
   Special	
   Rapporteur	
   on	
   Extrajudicial,	
   Summary	
   or	
   Arbitrary	
   Executions,	
   UN	
   Doc.	
  
A/68/382	
  (2013),	
  9,	
  para.	
  40;	
  ICJ,	
  The	
  Legality	
  of	
  the	
  Threat	
  or	
  Use	
  of	
  Nuclear	
  Weapons,	
  Advisory	
  Opinion,	
  ICJ	
  
Reports	
  1996,	
  paras.	
  24-­‐25;	
   ICJ,	
  Legal	
  Consequences	
  of	
  the	
  Construction	
  of	
  a	
  Wall	
   in	
  the	
  Occupied	
  Palestinian	
  
Territory,	
  Advisory	
  Opinion,	
  ICJ	
  Reports	
  2004, paras.	
  104-­‐106;	
  F.	
  J.	
  HAMPSON,	
  “Direct	
  Participation	
  in	
  Hostilities	
  
and	
  the	
  Interoperability	
  of	
  the	
  Law	
  of	
  Armed	
  Conflict	
  and	
  Human	
  Rights	
  Law”,	
  Int’l	
  L.	
  Stud.	
  Ser.	
  US	
  Naval	
  War	
  
Col.	
  2011,	
  Vol.	
  87,	
  188.	
  
87	
  C.	
  DROEGE,	
  ”Elective	
  Affinities?	
  Human	
  Rights	
  and	
  Humanitarian	
  Law”,	
   Int’l	
  Rev.	
  of	
   the	
  Red	
  Cross	
  2008,	
  Vol.	
  
90,	
  No.	
  871,	
  505.	
  For	
  Example:	
  Art.	
  38	
  Convention	
  on	
  the	
  Rights	
  of	
  the	
  Child	
  of	
  20	
  November	
  1989;	
  Rome	
  Stat-­‐
ute	
  of	
  the	
  International	
  Criminal	
  Court;	
  The	
  Basic	
  Principles	
  and	
  Guidelines	
  on	
  the	
  Right	
  to	
  a	
  Remedy	
  and	
  Repa-­‐
ration	
  for	
  Victims	
  of	
  Gross	
  Violations	
  of	
  International	
  Human	
  Rights	
  Law	
  and	
  Serious	
  Violations	
  of	
  International	
  
Humanitarian	
  Law	
  adopted	
  by	
  GA	
  Res.	
  61/106,	
  UN	
  Doc.	
  A/RES/61/106	
  (2006).	
  
88	
  J.	
  D.	
  OHLIN,	
  “Is	
  Jus	
  in	
  Bello	
  in	
  Crisis?”,	
  JICJ	
  2013,	
  34-­‐35.	
  
89	
  F.	
  J.	
  HAMPSON,	
  ”The	
  Relationship	
  Between	
   International	
  Humanitarian	
  Law	
  and	
  Human	
  Rights	
  Law	
   from	
  the	
  
Perspective	
  of	
  a	
  Human	
  Rights	
  Treaty	
  Body”,	
  Int’l	
  Rev.	
  Of	
  the	
  red	
  Cross	
  2008,	
  Vol.	
  90,	
  No.	
  871,	
  550.	
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ed	
  that	
  “The	
  protection	
  offered	
  by	
  human	
  rights	
  conventions	
  does	
  not	
  cease	
   in	
  case	
  of	
  

armed	
  conflict…”.90	
  	
  

	
  

45.	
  In	
  general	
  the	
  interplay	
  of	
  both	
  regimes	
  functions	
  according	
  to	
  the	
  complementarity	
  

approach91	
  and,	
   if	
  necessary,	
  according	
   to	
   the	
   lex	
  specialis92	
  principle.93	
  In	
  situations	
  of	
  

conduct	
  of	
  hostilities	
  IHRL	
  will	
  be	
  most	
  of	
  the	
  time	
  the	
  lex	
  specialis.94	
  However,	
  there	
  is	
  

disagreement	
  between	
  legal	
  experts	
  about	
  how	
  both	
  regimes	
  can	
  interrelate	
  when	
  they	
  

are	
  applied	
  at	
  the	
  same	
  time.95	
  Marco	
  Sassòli,	
  for	
  example,	
  argues	
  that	
  the	
  more	
  detailed	
  

rule	
  has	
  to	
  be	
  applied	
  depending	
  on	
  the	
  situation	
  and	
  the	
  problem	
  that	
  is	
  addressed.96	
  

There	
   is	
   not	
   only	
   disagreement	
   between	
   experts	
   but	
   also	
   between	
   the	
   International	
  

Court	
  of	
  Justice	
  and	
  the	
  various	
  human	
  rights	
  courts.	
  The	
  International	
  Court	
  of	
  Justice	
  

stated	
  in	
  the	
  Wall	
  case	
  that	
  certain	
  rights	
  are	
  exclusively	
  matters	
  of	
  IHL,	
  others	
  of	
  IHRL,	
  

and	
   others	
   of	
   both	
   branches	
   of	
   law.	
  97	
  In	
   the	
   latter	
   situation,	
   IHRL	
  will	
   function	
   as	
   lex	
  

specialis	
   when	
   it	
   is	
   more	
   detailed	
   and	
   precise.	
   The	
   European	
   Court	
   of	
   Human	
   Rights	
  

(ECHR)	
  has	
  a	
  dissenting	
  opinion.	
  The	
  Court	
  simply	
  applies	
  the	
  European	
  Convention	
  on	
  

Human	
  Rights.	
  In	
  the	
  Al-­‐Skeini	
  and	
  Al-­‐Jedda	
  cases,	
  for	
  example,	
  the	
  Court	
  made	
  no	
  refer-­‐

ence	
  to	
  IHL.98	
  In	
  turn,	
  The	
  Inter-­‐American	
  Court	
  of	
  Human	
  Rights	
  (IACHR)	
  stated	
  in	
  the	
  

Third	
   Report	
   on	
   the	
   Human	
   Rights	
   Situation	
   in	
   Colombia	
   that	
  “the	
   Commission	
   has	
  

found	
  it	
  necessary	
  at	
  times	
  either	
  to	
  directly	
  apply	
  rules	
  of	
   international	
  humanitarian	
  

law,	
  i.e.	
  the	
  law	
  of	
  armed	
  conflict,	
  or	
  to	
  inform	
  its	
  interpretations	
  of	
  relevant	
  provisions	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
90	
  ICJ,	
  Legal	
  Consequences	
  of	
  the	
  Construction	
  of	
  a	
  Wall	
  in	
  the	
  Occupied	
  Palestinian	
  Territory,	
  Advisory	
  Opinion,	
  
ICJ	
  Reports	
  2004,	
  para.	
  106;	
  A.	
  ORAKHELASHVILI,	
  “The	
  Interaction	
  between	
  Human	
  Rights	
  and	
  Humanitarian	
  Law:	
  
Fragmentation,	
  Conflict,	
  Parallelism,	
  or	
  Convergence?”,	
  EJIL	
  2008,	
  Vol.	
  19,	
  163.	
  
91	
  ‘Complementarity’	
  meaning:	
   ”human	
   rights	
  and	
  humanitarian	
   law	
  do	
  not	
   contradict	
  each	
  other	
  but,	
  being	
  
based	
  on	
  the	
  same	
  principles	
  and	
  values,	
  can	
  influence	
  and	
  reinforce	
  each	
  other	
  mutually.	
  In	
  this	
  sense,	
  com-­‐
plementarity	
  reflects	
  a	
  method	
  of	
  interpretation”,	
  (cf.	
  Art.	
  31	
  (3)	
  (c)	
  Vienna	
  Convention	
  on	
  the	
  Law	
  of	
  Treaties),	
  
C.	
  DROEGE,	
  ”Elective	
  Affinities?	
  Human	
  Rights	
  and	
  Humanitarian	
  Law”,	
  Int’l	
  Rev.	
  of	
  the	
  Red	
  Cross	
  2008,	
  Vol.	
  90,	
  
No.	
  871,	
  521;	
  An	
  example	
  of	
  application:	
   ICTY,	
  Prosecutor	
  v.	
  Kunarac	
  et	
  al,	
  Case	
  No.	
   IT-­‐96-­‐23-­‐T	
   (22	
  February	
  
2001),	
  para.	
  467.	
  	
  
92	
  ICTY,	
  Prosecutor	
  v.	
  Kunarac	
  et	
  al,	
  Case	
  No.	
  IT-­‐96-­‐23-­‐T	
  (22	
  February	
  2001),	
  para.	
  471.	
  
93	
  See	
  following	
  articles	
  for	
  different	
  methods	
  of	
  interaction	
  between	
  IHL	
  and	
  IHRL	
  with	
  regard	
  to	
  the	
  right	
  to	
  
life:	
  A.	
  ORAKHELASHVILI,	
  “The	
  Interaction	
  between	
  Human	
  Rights	
  and	
  Humanitarian	
  Law:	
  Fragmentation,	
  Conflict,	
  
Parallelism,	
   or	
   Convergence?”,	
   EJIL	
   2008,	
   Vol.	
   19,	
   168-­‐174;	
   O.	
   A.	
  HATHAWAY,	
   R.	
   CROOTOF,	
   P.	
   LEVITZ	
   AND	
  H.	
  NIX,	
  
“Which	
  Law	
  Governs	
  During	
  Armed	
  Conflict	
  –	
  The	
  Relationship	
  between	
   International	
  Humanitarian	
  Law	
  and	
  
Human	
  Rights	
  Law”,	
  Minn.	
  L.	
  Rev.	
  2012,	
  Vol.	
  96,	
  Issue	
  6,	
  1883-­‐1943.	
  
94	
  C.	
  DROEGE,	
   “The	
   Interplay	
  Between	
   International	
  Humanitarian	
  Law	
  and	
   International	
  Human	
  Rights	
   Law	
   in	
  
Situations	
  of	
  Armed	
  Conflict”,	
  Isr.	
  L.	
  Rev.	
  2007,	
  Vol.	
  40,	
  No.	
  2,	
  310-­‐355.	
  
95	
  J.	
  D.	
  OHLIN,	
  “Is	
  Jus	
  in	
  Bello	
  in	
  Crisis?”,	
  JICJ	
  2013,	
  32-­‐34.	
  
96	
  M.	
  SASSÒLI,	
   International	
  Humanitarian	
  Law	
  and	
  International	
  Human	
  Rights	
  Law,	
  Oxford,	
  Oxford	
  University	
  
Press,	
  2011,	
  70.	
  
97	
  ICJ,	
  Legal	
  Consequences	
  of	
  the	
  Construction	
  of	
  a	
  Wall	
  in	
  the	
  Occupied	
  Palestinian	
  Territory,	
  Advisory	
  Opinion,	
  
ICJ	
  Reports	
  2004,	
  para.	
  106.	
  
98	
  ECHR,	
  Al-­‐Jedda	
  v.	
  The	
  United	
  Kingdom,	
  2011;	
  ECHR,	
  Al-­‐Skeini	
  and	
  others	
  v.	
  The	
  United	
  Kingdom,	
  2011.	
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of	
  the	
  American	
  Convention	
  by	
  reference	
  to	
  these	
  rules.”	
  99	
  This	
  means	
  that	
  the	
  Court	
  

applies	
   IHL	
   as	
   lex	
   specialis	
   during	
   an	
   armed	
   conflict.	
   Lastly,	
   the	
   U.N.	
   Human	
   Rights	
  

Committee	
  stated	
  that	
  “[T]he	
  more	
  effective	
  the	
  control	
  over	
  persons	
  or	
  territory,	
  the	
  

more	
  applicable	
  human	
  rights	
  will	
  become.”100	
  

	
  

46.	
  In	
  drawing	
  a	
  good	
  conclusion	
  form	
  the	
  debate,	
  Cordula	
  Droege	
  states	
  that	
  “there	
  is	
  

today	
  no	
  question	
  that	
  human	
  rights	
  law	
  comes	
  to	
  complement	
  humanitarian	
  law	
  in	
  sit-­‐

uations	
  of	
  armed	
  conflict	
  […]	
  How	
  human	
  rights	
  and	
  humanitarian	
  law	
  can	
  apply	
  coher-­‐

ently	
  in	
  situations	
  of	
  armed	
  conflict	
  is	
  still	
  a	
  matter	
  of	
  discussion.”101	
  

	
  

47.	
  In	
  this	
  chapter	
  the	
  legality	
  of	
  drone	
  targeted	
  killings	
  will	
  be	
  examined	
  in	
  the	
  light	
  of	
  

international	
  human	
  rights	
  norms.	
  Targeted	
  killings	
  have	
  an	
  effect	
  on	
   the	
   right	
   to	
   life.	
  

This	
  chapter	
  will	
  therefore	
  explore	
  the	
  scope	
  of	
  the	
  right	
  to	
  life	
  and	
  whether	
  drone	
  tar-­‐

geted	
  killings	
  violate	
  this	
  right.	
  	
  

3.2	
  The	
  Right	
  to	
  Life	
  

48.	
  The	
  right	
  to	
  life,	
  which	
  can	
  be	
  found	
  in	
  different	
  international,102	
  regional103	
  and	
  na-­‐

tional104	
  instruments,	
   is	
   considered	
   ‘the	
   supreme	
  human	
   right’.105	
  The	
  greatest	
  protec-­‐

tion	
  of	
  the	
  right	
  to	
  life	
  can	
  be	
  found	
  within	
  IHRL.	
  The	
  IHRL	
  framework	
  forms	
  the	
  default	
  

legal	
  regime,	
  which	
  determines	
  when	
  exceptions	
  to	
  the	
  right	
  to	
  life	
  are	
  possible.106	
  	
  

	
  

49.	
  The	
  right	
  to	
  life	
  is	
  based	
  on	
  the	
  concept	
  of	
  human	
  dignity,	
  which	
  is	
  seen	
  as	
  the	
  core	
  

concept	
   of	
   human	
   rights.	
   It	
   is	
   also	
   seen	
   as	
   the	
   right	
   from	
   which	
   all	
   human	
   rights	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
99	
  IACHR,	
  Third	
  Report	
  on	
  the	
  Human	
  Rights	
  Situation	
  in	
  Colombia,	
  IACHR	
  Doc.	
  OEA/Ser.L/V/II.102	
  Doc.	
  9	
  Rev.	
  1	
  
(26	
  February	
  1999),	
  Chapter	
  IV,	
  para.	
  8.	
  
100	
  OFFICE	
  OF	
  THE	
  HIGH	
  COMMISSIONER	
  FOR	
  HUMAN	
  RIGHTS,	
   Annual	
   Report:	
  Outcome	
  of	
   the	
   Expert	
   Consultation	
  on	
  
the	
  Issue	
  of	
  Protecting	
  the	
  Human	
  Rights	
  of	
  Civilians	
  in	
  Armed	
  Conflict,	
  UN	
  Doc.	
  A/HRC/11/31	
  (2009),	
  para.	
  14.	
  
101	
  C.	
  DROEGE,	
  ”Elective	
  Affinities?	
  Human	
  Rights	
  and	
  Humanitarian	
  Law”,	
   Int’l	
  Rev.	
  of	
  the	
  Red	
  Cross	
  2008,	
  Vol.	
  
90,	
  No.	
  871,	
  501-­‐502.	
  
102	
  Art.	
  3	
  Universal	
  Declaration	
  of	
  Human	
  Rights;	
  Art.	
  6	
  International	
  Covenant	
  on	
  Civil	
  and	
  Political	
  Rights.	
  	
  
103	
  Art.	
  4	
  African	
  Charter	
  on	
  Human	
  and	
  Peoples’	
  Rights;	
  Art.	
  4	
  American	
  Convention	
  on	
  Human	
  Rights;	
  Art.	
  2	
  
Charter	
  of	
  Fundamental	
  Rights	
  of	
  The	
  European	
  Union.	
  	
  
104	
  The	
  right	
  to	
  life	
  can	
  be	
  found	
  in	
  almost	
  all	
  consitutions	
  of	
  every	
  civiliazed	
  nation.	
  	
  
105	
  HUMAN	
  RIGHTS	
  COMMITTEE,	
  General	
  Comment	
  No.	
  6	
  on	
  The	
  Right	
  to	
  Life,	
  UN	
  Doc.	
  HRI/GEN/1/Rev.6	
  (1982).	
  
106	
  C.	
   HEYNS,	
   Report	
   of	
   the	
   Special	
   Rapporteur	
   on	
   Extrajudicial,	
   Summary	
   or	
   Arbitrary	
   Executions,	
   UN	
   Doc.	
  
A/68/382	
  (2013),	
  6,	
  para.	
  22.	
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spring.107	
  Without	
  the	
  right	
  to	
  life	
  all	
  other	
  rights	
  are	
  void.	
  It	
  is	
  also	
  considered	
  a	
  rule	
  of	
  

customary	
  international	
   law.108	
  Article	
  6	
  (1)	
  of	
  the	
  International	
  Covenant	
  on	
  Civil	
  and	
  

Political	
  Rights	
  (ICCPR),	
  to	
  which	
  almost	
  every	
  State	
  is	
  a	
  party,	
  suggests	
  this	
  by	
  using	
  the	
  

words	
  ‘inherent	
  right	
  to	
  life’.	
  It	
  is	
  less	
  certain	
  whether	
  the	
  right	
  to	
  life	
  is	
  a	
  rule	
  of	
  jus	
  co-­‐

gens.109	
  It	
   is	
  also	
  considered	
  as	
  a	
  general	
  principle	
  of	
   international	
   law.110	
  Most	
  human	
  

rights	
   treaties	
   include	
   a	
   provision	
   that	
   allows	
   the	
   derogation	
   of	
   certain	
   human	
   rights	
  

during	
  armed	
  conflicts	
  or	
  public	
  emergencies.111	
  However,	
  under	
  most	
  treaties	
  the	
  right	
  

to	
  life	
  is	
  considered	
  a	
  non-­‐derogable	
  right.112	
  Thus,	
  this	
  right	
  is	
  considered	
  to	
  be	
  a	
  fun-­‐

damental	
  right	
  that	
  is	
  protected	
  in	
  times	
  of	
  peace	
  and	
  war.	
  	
  

	
  

50.	
  Article	
  6	
  (1)	
  of	
   the	
   ICCPR	
  states,	
  “Every	
  human	
  being	
  has	
  the	
   inherent	
  right	
   to	
   life.	
  

This	
  right	
  shall	
  be	
  protected	
  by	
  law.	
  No	
  one	
  shall	
  be	
  arbitrarily	
  deprived	
  of	
  his	
  life.”	
  The	
  

keyword	
  within	
  this	
  article	
  is	
   ‘arbitrary’.	
  Arbitrary	
  does	
  not	
  only	
  refer	
  to	
  a	
  deprivation	
  

of	
  life	
  that	
  goes	
  against	
  the	
  law.	
  It	
  also	
  includes	
  elements	
  of	
  inappropriateness,	
  injustice	
  

and	
  lack	
  of	
  predictability.	
   IHRL	
  requires	
  also	
  that	
  an	
   individual	
   is	
  allowed	
  due	
  process	
  

before	
  his/her	
  right	
  to	
  life	
  is	
  interfered	
  with.	
  With	
  regard	
  to	
  drone	
  targeting	
  this	
  means	
  

that,	
   in	
  order	
   for	
  drone	
   targeted	
  killings	
   to	
  be	
   lawful,	
   they	
  should	
  be	
  appropriate,	
   just	
  

and	
   predictable,	
   and	
   respect	
   due	
   process.113	
  The	
   element	
   of	
   arbitrariness	
   can	
   also	
   be	
  

found	
  in	
  the	
  American	
  Convention	
  on	
  Human	
  Rights	
  and	
  the	
  African	
  Charter	
  of	
  Human	
  

and	
   People’s	
   Rights.114	
  The	
   European	
   Convention	
   for	
   the	
   Protection	
   of	
   Human	
   Rights	
  

and	
   Fundamental	
   Freedoms	
   is	
   formulated	
   differently.	
   Article	
   2	
   (1)	
   states	
   that	
   no	
   one	
  

shall	
  be	
  deprived	
  of	
  his	
  life	
  intentionally.	
  However,	
  article	
  2	
  (2)	
  makes	
  an	
  exception	
  to	
  

this	
  general	
  rule	
  by	
  stating	
  that	
  the	
  deprivation	
  of	
  life	
  is	
  lawful	
  if	
  the	
  use	
  of	
  force	
  is	
  abso-­‐
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  D.	
  MOECKLI,	
  S.	
  SHAH,	
  S.	
  SIVAKUMARAN	
  AND	
  D.	
  HARRIS,	
  International	
  Human	
  Rights	
  Law,	
  Oxford,	
  Oxford	
  University	
  
Press,	
  2010,	
  220;	
  R.	
  OTTO,	
  Targeted	
  Killings	
  and	
  International	
  Law,	
  Heidelberg,	
  Springer,	
  2012,	
  47-­‐48.	
  
108	
  D.	
  KRETZMER,	
  ”Targeted	
  Killing	
  of	
  Suspected	
  Terrorists:	
  Extra-­‐judicial	
  Executions	
  or	
  Legitimate	
  Means	
  of	
  De-­‐
fence?”,	
  EJIL	
  2005,	
   185;	
  R.	
  OTTO,	
  Targeted	
  Killings	
  and	
   International	
   Law,	
  Heidelberg,	
   Springer,	
   2012,	
   190;	
   T.	
  
CHENGETA,	
  Are	
  U.S.	
  Drone	
  Targeted	
  Killings	
  Within	
  The	
  Confines	
  of	
  The	
  Law?,	
  Dissertation	
  University	
  of	
  Pretoria,	
  
2011,	
  28.	
  
109	
  D.	
  MOECKLI,	
  S.	
  SHAH,	
  S.	
  SIVAKUMARAN	
  AND	
  D.	
  HARRIS,	
  International	
  Human	
  Rights	
  Law,	
  Oxford,	
  Oxford	
  University	
  
Press,	
  2010,	
  221;	
  R.	
  OTTO,	
  Targeted	
  Killings	
  and	
  International	
  Law,	
  Heidelberg,	
  Springer,	
  2012,	
  197-­‐198.	
  
110	
  HUMAN	
  RIGHTS	
  COMMITTEE,	
  General	
  Comment	
  No.	
  24	
  on	
  Issues	
  Relating	
  to	
  the	
  Reservations	
  Made	
  Upon	
  Ratifi-­‐
cation	
  or	
  Accession	
  to	
  the	
  International	
  Covenant	
  on	
  Civil	
  and	
  Political	
  Rights,	
  UN	
  Doc.	
  CCPR/C/21/Rev.1/Add.6	
  
(1994),	
  para.	
  10.	
  
111	
  For	
  example:	
  Art.	
  15	
  ECHR;	
  Art.	
  27	
  ACHR.	
  	
  
112	
  An	
  exception	
  to	
  this	
  general	
  rule	
  can	
  be	
  found	
  in	
  the	
  ECHR,	
  which	
  permits	
  derogation	
  from	
  the	
  right	
  to	
  life	
  
within	
  the	
  limits	
  of	
  lawful	
  acts	
  of	
  war;	
  C.	
  HEYNS,	
  Report	
  of	
  the	
  Special	
  Rapporteur	
  on	
  Extrajudicial,	
  Summary	
  or	
  
Arbitrary	
  Executions,	
  UN	
  Doc.	
  A/68/382	
  (2013),	
  9,	
  para.	
  41.	
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  T.	
  CHENGETA,	
  Are	
  U.S.	
   Drone	
   Targeted	
   Killings	
  Within	
   The	
   Confines	
   of	
   The	
   Law?,	
   Dissertation	
  University	
   of	
  
Pretoria,	
  2011,	
  28-­‐29.	
  
114	
  Art.	
  4	
  African	
  Charter	
  of	
  Human	
  and	
  Peoples’	
  Rights;	
  Art.	
  4	
  American	
  Convention	
  on	
  Human	
  Rights.	
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lutely	
  necessary	
  in	
  three	
  cases,	
  one	
  of	
  them	
  being	
  the	
  defense	
  of	
  a	
  person	
  against	
  unlaw-­‐

ful	
  violence	
  (article	
  2	
  (2)	
  (a)).115	
  	
  

	
  

51.	
  The	
  right	
   to	
   life	
  as	
  a	
  general	
  principle	
  of	
   international	
   law	
  and	
  as	
  customary	
  norm	
  

means	
  that	
  States	
  are	
  bound	
  to	
  ensure	
  this	
  right,	
  irrespective	
  of	
  the	
  applicability	
  of	
  any	
  

treaty	
  provision	
  and	
  whether	
  this	
  is	
   inside	
  or	
  outside	
  their	
  borders.	
  However,	
  with	
  re-­‐

gard	
  to	
  human	
  rights	
  treaties,	
  the	
  provisions	
  are	
  only	
  applicable	
  to	
  the	
  individuals	
  under	
  

the	
  jurisdiction	
  of	
  the	
  State	
  parties.	
  Different	
  opinions	
  can	
  be	
  noted	
  with	
  regard	
  to	
  what	
  

should	
  be	
  understood	
  under	
  ‘jurisdiction’.116	
  

	
  

52.	
  Under	
  the	
  ICCPR,	
  the	
  rights	
  within	
  the	
  Covenant	
  have	
  to	
  be	
  respected	
  and	
  ensured	
  to	
  

all	
  individuals	
  within	
  the	
  territory	
  of	
  a	
  State	
  and	
  to	
  individuals	
  who	
  fall	
  within	
  the	
  juris-­‐

diction	
  of	
  the	
  State.117	
  According	
  to	
  the	
  European	
  and	
  American	
  Conventions,	
  the	
  scope	
  

of	
  application	
  is	
  the	
  State’s	
  jurisdiction.118	
  	
  

	
  

53.	
  The	
  ECHR	
  took	
  a	
  narrow	
  view	
  of	
  what	
  should	
  be	
  understood	
  under	
  ‘jurisdiction’	
  in	
  

the	
  Bankovic	
  case.119	
  The	
  Court	
  interpreted	
  jurisdiction	
  as	
  the	
  territory	
  of	
  the	
  State.	
  Ex-­‐

ceptions	
  to	
  this	
  general	
  rule	
  would	
  be:	
  (1)	
  when	
  a	
  State	
  exercises	
  effective	
  control	
  over	
  

an	
   area	
   in	
   another	
   State’s	
   territory,120	
  and	
   (2)	
  when	
   a	
   State	
   exercises	
   control	
   and	
   au-­‐

thority	
  over	
  persons.121	
  In	
  these	
  two	
  extraterritorial	
  situations,	
  the	
  State	
  would	
  also	
  be	
  

bound	
  by	
  its	
  obligations	
  under	
  IHRL.	
  However,	
  the	
  ECHR	
  judgment	
  in	
  Al-­‐Skeini	
  and	
  Oth-­‐

ers	
  v.	
  United	
  Kingdom	
  in	
  2011	
  seems	
  to	
  add	
  a	
  third	
  exception,122	
  in	
  which	
  a	
  State	
  exercis-­‐

ing	
  public	
  power	
  that	
  is	
  normally	
  exercised	
  by	
  a	
  sovereign	
  government	
  is	
  bound	
  by	
  its	
  

human	
  rights	
  obligations.123	
  The	
  ECHR	
  interpretation,	
  applied	
  to	
  drone	
  targeted	
  killings	
  

outside	
  the	
  State	
  that	
  is	
  conducting	
  the	
  killings,	
  may	
  seem	
  not	
  to	
  imply	
  any	
  jurisdiction	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
115	
  D.	
  KRETZMER,	
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  Killing	
  of	
  Suspected	
  Terrorists:	
  Extra-­‐judicial	
  Executions	
  or	
  Legitimate	
  Means	
  of	
  De-­‐
fence?”,	
  EJIL	
  2005,	
  177.	
  
116	
  B.	
  EMMERSON,	
   Interim	
  Report	
  to	
  the	
  General	
  Assembly	
  on	
  the	
  Use	
  of	
  Remotely	
  Piloted	
  Aircraft	
   in	
  Counter-­‐
terrorism	
  Operations,	
  UN	
  Doc.	
  A/68/389	
  (2013),	
  10,	
  No.	
  42-­‐44.	
  
117	
  Art.	
  2	
  (1)	
  ICCPR.	
  
118	
  Art.	
  1	
  European	
  Convention	
  on	
  Human	
  Rights;	
  Art.	
  1	
  American	
  Convention	
  on	
  Human	
  Rights.	
  
119	
  ECHR,	
  Bankovic	
  v.	
  Belgium,	
  2000.	
  	
  
120	
  ECHR,	
  Issa	
  v.	
  Turkey,	
  2004.	
  	
  
121	
  IACHR,	
  Armando	
  Alejandre	
  Jr.,	
  Carlos	
  Costa,	
  Mario	
  de	
  la	
  Pena	
  y	
  Pablo	
  Morales	
  v.	
  Republic	
  of	
  Cuba,	
  Report	
  
No.	
  89/99,	
  Case	
  11.589	
  (29	
  September	
  1999);	
  ECHR,	
  Al-­‐saadoon	
  and	
  Mufdhi	
  v.	
  UK,	
  2009.	
  	
  
122	
  ECHR,	
  Al-­‐Skeini	
  and	
  Others	
  v.	
  United	
  Kingdom,	
  2011.	
  This	
  case	
  is	
  a	
  landmark	
  ruling	
  that	
  is	
  set	
  to	
  replace	
  the	
  
Bankovic	
  case	
  as	
  the	
  leading	
  case	
  on	
  extraterritorial	
   jurisdiction.	
  However,	
   important	
  questions	
  remain	
  unan-­‐
swered	
  and	
  further	
  interpretation	
  by	
  the	
  ECHR	
  is	
  required.	
  
123	
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  MIKO,	
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   v.	
   United	
   Kingdom	
   and	
   Extraterritorial	
   Jurisdiction	
   under	
   the	
   European	
   Convention	
   for	
  
Human	
  Rights”,	
  B.C.	
  Int’l	
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  Comp.	
  L.	
  Rev.	
  2012,	
  Vol.	
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  Issue	
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  Article	
  5,	
  63-­‐79.	
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because	
   of	
   the	
   fact	
   that	
   States	
   can	
   conduct	
   these	
   killings	
  without	
   exercising	
   effective	
  

control	
  over	
  the	
  territory	
  and	
  persons.	
  This	
  would	
  consequentially	
  mean	
  that	
  the	
  obliga-­‐

tions	
  of	
  a	
  State	
  under	
  IHRL	
  and	
  its	
  responsibilities	
  to	
  those	
  under	
  that	
  jurisdiction	
  would	
  

not	
  apply.	
  The	
  existing	
  case	
  law	
  on	
  this	
  matter	
  is	
  very	
  limited.	
  In	
  the	
  Bankovic	
  case	
  the	
  

ECHR	
  held,	
   for	
  example,	
   that	
  persons	
  killed	
  during	
  aerial	
  bombings	
  did	
  not	
   fall	
  within	
  

the	
  jurisdiction	
  of	
  the	
  State.124	
  On	
  the	
  other	
  hand,	
  Roland	
  Otto	
  argues	
  that	
  the	
  conduct	
  of	
  

a	
  targeted	
  killing	
  is	
  proof	
  of	
  a	
  high	
  standard	
  of	
  control	
  by	
  the	
  targeting	
  State,	
  because	
  by	
  

targeting	
  an	
  individual	
  person	
  you	
  decide	
  on	
  life	
  and	
  death.	
  This	
  would	
  mean	
  that	
  IHRL	
  

would	
  apply.125	
  	
  

	
  

54.	
  In	
   the	
  Brothers	
  to	
  the	
  Rescue	
   report	
   by	
   the	
   Inter-­‐American	
  Commission	
  on	
  Human	
  

Rights,	
   the	
  Commission	
   took	
   the	
  position	
   that	
   jurisdiction	
  was	
   established	
  by	
   the	
   fact	
  

that	
   Cuba	
   shot	
   down	
   two	
   airplanes	
   in	
   international	
   airspace.	
   The	
  Commission	
   argued	
  

that	
  this	
  situation	
  created	
  effective	
  control	
  over	
  persons	
  and	
  considered	
  this	
  sufficient	
  

to	
  establish	
  jurisdiction.126	
  	
  

	
  

55.	
  The	
  U.N.	
  Human	
  Rights	
  Committee	
  adopted	
  a	
  different	
  interpretation	
  than	
  the	
  ECHR.	
  

The	
  Committee	
   argued	
   that	
   anybody	
  who	
   is	
  directly	
   affected	
  by	
   the	
   actions	
  of	
   a	
   State	
  

falls	
  within	
   the	
   jurisdiction	
  of	
   that	
  State	
  and	
  his/her	
   rights	
  are	
  safeguarded	
  under	
   the	
  

Covenant.127	
  	
  

3.3	
  Drone	
  Targeting	
  

56.	
  IHRL	
  is	
  based	
  on	
  a	
  ‘due	
  process’	
  premise.	
  This	
  means	
  that	
  everyone	
  is	
  presumed	
  in-­‐

nocent	
  until	
  proven	
  guilty	
  and	
  that	
  suspected	
  criminals	
  should	
  be	
  arrested,	
  given	
  a	
  fair	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
124	
  C.	
   HEYNS,	
   Report	
   of	
   the	
   Special	
   Rapporteur	
   on	
   Extrajudicial,	
   Summary	
   or	
   Arbitrary	
   Executions,	
  UN	
   Doc.	
  
A/68/382	
   (2013),	
   10,	
  No.	
   47-­‐48;	
   Another	
   example:	
   IACHR,	
  Armando	
  Alejandre	
   Jr.,	
   Carlos	
   Costa,	
  Mario	
   de	
   la	
  
Pena	
  y	
  Pablo	
  Morales	
  v.	
  Republic	
  of	
  Cuba,	
  Report	
  No.	
  89/99,	
  case	
  11.589	
  (29	
  September	
  1999),	
  paras.	
  23-­‐25.	
  
125	
  R.	
  OTTO,	
  Targeted	
  Killings	
  and	
  International	
  Law,	
  Heidelberg,	
  Springer,	
  2012,	
  395.	
  See	
  also:	
  N.	
  MELTZER,	
  Tar-­‐
geted	
  Killings	
  in	
  International	
  Law,	
  Oxford,	
  Oxford	
  University	
  Press,	
  2008,	
  524	
  p.	
  
126	
  IACHR,	
  Armando	
  Alejandre	
  Jr.,	
  Carlos	
  Costa,	
  Mario	
  de	
  la	
  Pena	
  y	
  Pablo	
  Morales	
  v.	
  Republic	
  of	
  Cuba,	
  Report	
  
No.	
  89/99,	
   case	
  11.589	
   (29	
  September	
  1999),	
  paras.	
   23-­‐25;	
  R.	
  OTTO,	
  Targeted	
  Killings	
  and	
   International	
   Law,	
  
Heidelberg,	
  Springer,	
  2012,	
  399-­‐400.	
  
127	
  HUMAN	
   RIGHTS	
   COMMITTEE,	
   Lopez	
   Burgos	
   v.	
   Uruguay,	
   Communication	
   No.	
   52/1979,	
  UN	
   Doc.	
   CCPR/C/OP/1	
  
(1984);	
   HUMAN	
  RIGHTS	
  COMMITTEE,	
   General	
   Comment	
  No.	
   31:	
   The	
  Nature	
   of	
   the	
   General	
   Legal	
   Obligation	
   Im-­‐
posed	
  On	
  State	
  Parties	
  to	
  the	
  Covenant,	
  UN	
  Doc.	
  CCPR/C/21/Rev.1/Add.13	
  (2004);	
  D.	
  KRETZMER,	
  ”Targeted	
  Kill-­‐
ing	
  of	
  Suspected	
  Terrorists:	
  Extra-­‐judicial	
  Executions	
  or	
  Legitimate	
  Means	
  of	
  Defence?”,	
  EJIL	
  2005,	
  184.	
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trial	
   and	
   convicted	
  by	
  a	
  punishment	
  provided	
  by	
   law	
  or	
   set	
   free	
   if	
   innocent.128	
  Conse-­‐

quently,	
  there	
  can	
  only	
  be	
  interference	
  with	
  the	
  right	
  to	
  life	
  of	
  an	
  individual	
  if	
  this	
  indi-­‐

vidual	
   is	
   allowed	
   due	
   process.129	
  However,	
   there	
   are	
   situations	
   in	
   which	
   due	
   process	
  

cannot	
  be	
  met,	
  for	
  instance,	
  when	
  a	
  suspected	
  terrorist	
  is	
  about	
  to	
  detonate	
  a	
  bomb	
  and	
  

the	
  police	
  can	
  only	
  neutralize	
  this	
  threat	
  by	
  killing	
  the	
  suspected	
  terrorist.	
  In	
  this	
  kind	
  of	
  

situations	
  there	
  are	
  still	
  some	
  requirements	
  that	
  have	
  to	
  be	
  met	
  in	
  order	
  for	
  the	
  killings	
  

to	
  be	
  lawful	
  under	
  IHRL.130	
  This	
  will	
  be	
  discussed	
  below.	
  	
  

	
  

57.	
  In	
  situations	
  where	
  due	
  process	
  cannot	
  be	
  met,	
  government	
  officials	
  can	
  use	
  deadly	
  

force	
  when	
  it	
  is	
  necessary	
  to	
  protect	
  the	
  life	
  of	
  others.131	
  In	
  this	
  case	
  two	
  requirements	
  

have	
   to	
  be	
  met	
   in	
  order	
   for	
   the	
  killing	
   to	
  be	
   lawful	
  under	
   IHRL.	
  First,	
   the	
  use	
  of	
   lethal	
  

force	
  has	
  to	
  be	
  absolutely	
  necessary132	
  in	
  order	
  to	
  neutralize	
  the	
  threat	
  to	
  the	
  life	
  of	
  oth-­‐

ers.	
  In	
  order	
  to	
  meet	
  this	
  requirement	
  the	
  threat	
  should	
  be	
  ‘instant,	
  overwhelming,	
  and	
  

leaving	
  no	
   choice	
  of	
  means,	
   and	
  no	
  moment	
  of	
  deliberation’.133	
  Second,	
   the	
   amount	
  of	
  

use	
  of	
  lethal	
  force	
  has	
  to	
  be	
  proportionate134	
  to	
  the	
  threat.135	
  	
  

	
  

58.	
  The	
   requirements	
  mentioned	
  above	
  apply	
   to	
   all	
   government	
  officials	
  who	
  exercise	
  

police	
   powers,	
   including	
   the	
  military	
   and	
   security	
   forces	
   operating	
   in	
   contexts	
  where	
  

there	
  is	
  violence	
  but	
  the	
  intensity	
  of	
  this	
  violence	
  does	
  not	
  reach	
  the	
  required	
  threshold	
  

for	
  the	
  existence	
  of	
  an	
  armed	
  conflict.136	
  It	
  is	
  also	
  fundamental	
  to	
  note	
  that	
  according	
  to	
  

the	
   U.N.	
   Principles	
   on	
   the	
   Effective	
   Prevention	
   and	
   Investigation	
   of	
   Extra-­‐Legal,	
   Arbi-­‐
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  D.	
  KRETZMER,	
  ”Targeted	
  Killing	
  of	
  Suspected	
  Terrorists:	
  Extra-­‐judicial	
  Executions	
  or	
  Legitimate	
  Means	
  of	
  De-­‐
fence?”,	
  EJIL	
  2005,	
  178.	
  
129	
  HUMAN	
  RIGHTS	
  COMMITTEE,	
  General	
  Comment	
  No.	
  29	
  on	
  States	
  of	
  Emergency,	
  UN	
  Doc.	
  
CCPR/C/21/Rev1/Add11	
  (2001),	
  para.	
  15.	
  
130	
  T.	
  CHENGETA,	
  Are	
  U.S.	
   Drone	
   Targeted	
   Killings	
  Within	
   The	
   Confines	
   of	
   The	
   Law?,	
   Dissertation	
  University	
   of	
  
Pretoria,	
  2011,	
  29-­‐30.	
  
131	
  D.	
  MOECKLI,	
  S.	
  SHAH,	
  S.	
  SIVAKUMARAN	
  AND	
  D.	
  HARRIS,	
  International	
  Human	
  Rights	
  Law,	
  Oxford,	
  Oxford	
  University	
  
Press,	
  2010,	
  223;	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  11.	
  
132	
  For	
  Example:	
  HUMAN	
  RIGHTS	
  COMMITTEE,	
  Communication	
  No.	
  45/1979,	
  UN	
  Doc.	
  CCPR/C/15/D/45/1979	
  (1982).	
  
133	
  HUMAN	
  RIGHTS	
  COMMITTEE,	
  General	
  Comment	
  No.	
  6	
  on	
  The	
  Right	
  to	
  Life,	
  UN	
  Doc.	
  HRI/GEN/1/Rev.6	
  (1982),	
  
para.	
  3;	
  IACHR,	
  Report	
  on	
  Terrorism	
  and	
  Human	
  Rights,	
  IACHR	
  Doc.	
  OEA/Ser.L/V/II.116,	
  Doc.	
  5	
  Rev	
  1	
  Corr.	
  (22	
  
October	
   2002);	
   P.	
   ALSTON,	
   Interim	
   Report	
   to	
   the	
  General	
   Assembly	
   on	
   the	
  Worldwide	
   Situation	
   in	
   regard	
   to	
  
Extrajudicial,	
  Summary	
  or	
  Arbitrary	
  Executions,	
  UN	
  Doc.	
  A/61/311	
  (2006),	
  paras.	
  33-­‐45.	
  	
  
134	
  For	
  Example:	
  ECHR,	
  Nachova	
  and	
  others	
  v.	
  Bulgaria,	
  2005,	
  paras.	
  71-­‐74.	
  
135	
  B.	
  EMMERSON,	
   Interim	
  Report	
  to	
  the	
  General	
  Assembly	
  on	
  the	
  Use	
  of	
  Remotely	
  Piloted	
  Aircraft	
   in	
  Counter-­‐
terrorism	
  Operations,	
  UN	
  Doc.	
  A/68/389	
  (2013),	
  para.	
  60;	
  T.	
  CHENGETA,	
  Are	
  U.S.	
  Drone	
  Targeted	
  Killings	
  Within	
  
The	
  Confines	
  of	
   The	
   Law?,	
  Dissertation	
  University	
  of	
  Pretoria,	
   2011,	
  30-­‐31.	
   For	
  example:	
   ECHR,	
  McCann	
  and	
  
others	
  v.	
  The	
  United	
  Kingdom,	
  1995,	
  paras.	
  192-­‐194.	
  
136	
  Art.	
  1	
  Commentary	
  (a)	
  and	
  (b),	
  Code	
  of	
  Conduct	
  for	
  Law	
  Enforcement	
  Officials	
  adopted	
  by	
  General	
  Assembly	
  
Resolution	
  34/169	
  of	
  17	
  December	
  1979;	
  Basic	
  Principles	
  on	
   the	
  Use	
  of	
  Force	
  and	
  Firearms	
  by	
  Law	
  Enforce-­‐
ment	
  Officials	
  adopted	
  by	
   the	
  Eighth	
  United	
  Nations	
  Congress	
  on	
  Prevention	
  of	
  Crime	
  and	
  Treatment	
  of	
  Of-­‐
fenders,	
  Havana,	
  Cuba,	
  27	
  August	
  to	
  7	
  September	
  1990.	
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trary	
  and	
  Summary	
  Executions,	
  the	
  existence	
  of	
  a	
  state	
  or	
  threat	
  of	
  war,	
  internal	
  political	
  

instability	
  or	
  any	
  other	
  public	
  emergency	
  cannot	
  be	
  invoked	
  as	
  the	
  sole	
  justification	
  for	
  

such	
  targeted	
  killings.137	
  	
  

	
  

59.	
  It	
  is	
  a	
  clear	
  violation	
  of	
  the	
  right	
  of	
  due	
  process	
  when	
  individuals	
  are	
  targeted	
  on	
  the	
  

sole	
  basis	
  of	
   suspicion	
  of	
   terrorism.	
  Such	
   targeting	
  does	
  not	
  meet	
   the	
  requirements	
  of	
  

appropriateness,	
  being	
  just,	
  and	
  predictability	
  and	
  would	
  amount	
  to	
  an	
  arbitrary	
  depri-­‐

vation	
  of	
  life	
  under	
  article	
  6	
  ICCPR.	
  Such	
  individuals	
  are	
  in	
  the	
  impossibility	
  to	
  find	
  out	
  

that,	
  because	
  of	
  their	
  behavior,	
  they	
  could	
  lose	
  their	
  life,138	
  a	
  fact	
  that	
  makes	
  these	
  tar-­‐

geted	
  killings	
  highly	
  arbitrary	
  and	
  inconsistent	
  with	
  IHRL.	
  The	
  suspected	
  terrorist	
  finds	
  

himself/herself	
  in	
  ashes	
  before	
  being	
  able	
  to	
  say	
  anything	
  in	
  his/her	
  defense.139	
  Too	
  of-­‐

ten	
  these	
  ‘suspected	
  terrorists’	
  have	
  turned	
  out	
  to	
  be	
  innocent	
  civilians.	
  In	
  the	
  past	
  mis-­‐

siles	
  have	
  been	
   launched	
  by	
  drones	
  on	
  weddings	
   and	
   innocent	
   civilians	
   in	
   gardens.140	
  

The	
   fact	
   that	
   the	
   individuals	
   that	
  are	
  being	
  targeted	
  could	
  be	
   terrorists	
  does	
  not	
  mean	
  

that	
  they	
  loose	
  their	
  rights	
  under	
  IHRL.	
  They	
  remain	
  human	
  beings,	
  no	
  matter	
  what	
  they	
  

have	
  done	
  or	
  are	
  suspected	
  to	
  have	
  done.	
  

	
  

60.	
  Certain	
  challenges	
  arise	
  in	
  this	
  context.	
  What	
  if	
  a	
  suspected	
  terrorist	
  is	
  hiding	
  in	
  an-­‐

other	
  State	
  and	
  that	
  State	
  is	
  not	
  capable	
  of	
  making	
  an	
  arrest	
  or	
  not	
  willing	
  to	
  make	
  an	
  

arrest?	
  What	
   if	
   the	
  suspected	
   terrorist	
   is	
   in	
  a	
  part	
  of	
   the	
  State	
  where	
   the	
  State	
  cannot	
  

exercise	
  control?	
  In	
  these	
  kinds	
  of	
  situations	
  can	
  deadly	
  force	
  be	
  considered	
  as	
  absolute-­‐

ly	
  necessary,	
  meaning	
  that	
  the	
  use	
  of	
  deadly	
  force	
  is	
  the	
  only	
  way	
  of	
  protecting	
  a	
  person	
  

who	
  is	
  in	
  danger?	
  If	
  one	
  would	
  allow	
  the	
  enactment	
  of	
  such	
  a	
  scenario,	
  this	
  emergency	
  

exception	
  could	
  easily	
  threaten	
  the	
  human	
  rights	
  prohibition	
  against	
  arbitrary	
  depriva-­‐

tion	
  of	
  life141	
  and	
  easily	
  become	
  an	
  implicit	
  rule	
  instead	
  of	
  an	
  exception.	
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  U.N.	
  Principles	
  on	
  the	
  Effective	
  Prevention	
  and	
  Investigation	
  of	
  Extra-­‐legal,	
  Arbitrary	
  and	
  Summary	
  Execu-­‐
tions	
  recommended	
  by	
  Economic	
  and	
  Social	
  Council	
  resolution	
  1989/65	
  of	
  24	
  May	
  1989,	
  para.	
  1,	
  
www.unrol.org/files/PRINCI~2.PDF.	
  	
  
138	
  N.	
  LUBELL,	
  Extraterritorial	
  Use	
  of	
  Force	
  Against	
  Non-­‐State	
  Actors,	
  Oxford,	
  Oxford	
  University	
  Press,	
  2010,	
  171.	
  
139	
  T.	
  CHENGETA,	
  Are	
  U.S.	
   Drone	
   Targeted	
   Killings	
  Within	
   The	
   Confines	
   of	
   The	
   Law?,	
   Dissertation	
  University	
   of	
  
Pretoria,	
  2011,	
  33-­‐34.	
  
140	
  CREECH	
  14,	
  “Drone:	
  Resisting	
  Sanitized	
  Remote-­‐control	
  Death”,	
  available	
  at	
  http://vcnv.org/drone-­‐resisting-­‐
sanitized-­‐remote-­‐control-­‐death.	
  	
  
141	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  25,	
  para.	
  86	
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3.4	
  Conclusion	
  

61.	
  We	
  can	
  conclude	
  that	
  drone	
  targeted	
  killings	
  conducted	
  in	
  situations	
  where	
  due	
  pro-­‐

cess	
  cannot	
  be	
  met	
  can	
  only	
  be	
  lawful	
  under	
  IHRL	
  when	
  the	
  targeted	
  killing	
  is	
  absolutely	
  

necessary	
  and	
  proportionate	
   in	
  order	
  to	
  protect	
   life.	
  However,	
  a	
  drone	
  targeted	
  killing	
  

with	
   the	
   sole	
   objective	
   of	
   killing	
   a	
   certain	
   individual	
   will	
   likely	
   never	
  meet	
   these	
   re-­‐

quirements	
   and	
   consequently	
   will	
   be	
   in	
   almost	
   all	
   cases	
   unlawful	
   under	
   the	
   human	
  

rights	
  standards	
  of	
  the	
  enforcement	
  model.142	
  Special	
  Rapporteur	
  Ben	
  Emmerson	
  stated	
  

this	
  clearly	
  in	
  his	
  interim	
  report	
  to	
  the	
  U.N.	
  General	
  Assembly:	
  “It	
  follows	
  that	
  lethal	
  re-­‐

motely	
  piloted	
  aircraft	
  attacks	
  will	
  rarely	
  be	
  lawful	
  outside	
  a	
  situation	
  of	
  armed	
  conflict,	
  

because	
   only	
   in	
   the	
  most	
   exceptional	
   of	
   circumstances	
  would	
   it	
   be	
   permissible	
   under	
  

international	
  human	
  rights	
  law	
  for	
  killing	
  to	
  be	
  the	
  sole	
  or	
  primary	
  objective	
  of	
  an	
  oper-­‐

ation.”143	
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  C.	
   HEYNS,	
   Report	
   of	
   the	
   Special	
   Rapporteur	
   on	
   Extrajudicial,	
   Summary	
   or	
   Arbitrary	
   Executions,	
   UN	
   Doc.	
  
A/68/382	
  (2013),	
  8,	
  para.	
  35.	
  
143	
  B.	
  EMMERSON,	
   Interim	
  Report	
  to	
  the	
  General	
  Assembly	
  on	
  the	
  Use	
  of	
  Remotely	
  Piloted	
  Aircraft	
   in	
  Counter-­‐
terrorism	
  Operations,	
  UN	
  Doc.	
  A/68/389	
  (2013),	
  para.	
  60.	
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CHAPTER	
  4	
  	
  	
  

DRONE	
  TARGETING	
  AND	
  THE	
  ARMED	
  CONFLICT	
  MODEL	
  	
  

4.1	
  Introduction	
  

62.	
  ‘The	
  armed	
  conflict	
  model’	
  refers	
  to	
  the	
  rules	
  governing	
  situations	
  of	
  armed	
  conflict.	
  

These	
  rules	
  are	
  known	
  as	
  international	
  humanitarian	
  law,	
  the	
  law	
  of	
  armed	
  conflict,	
  or	
  

the	
  law	
  of	
  war.	
  IHL	
  regulates	
  the	
  conduct	
  of	
  hostilities	
  and	
  seeks	
  to	
  minimize	
  suffering	
  

by	
  restricting	
  the	
  means	
  of	
  warfare	
  and	
  by	
  protecting	
  persons	
  not	
  participating	
  in	
  hostil-­‐

ities.144	
  The	
  cornerstones	
  of	
   IHL	
  are	
   the	
  Geneva	
  Conventions	
   (GC)	
  and	
   their	
  additional	
  

Protocols	
  (AP).145	
  	
  

	
  

63.	
  Traditionally	
  States	
  refuse	
  to	
  qualify	
  the	
  use	
  of	
  force	
  between	
  a	
  State	
  and	
  a	
  terrorist	
  

group	
  as	
  an	
  armed	
  conflict.	
  There	
  are	
  different	
  reasons	
  for	
  this,	
  for	
  example	
  the	
  fact	
  that	
  

States	
  do	
  not	
  want	
   to	
  recognize	
   terrorist	
  groups	
  as	
  belligerents	
   in	
  order	
   to	
  keep	
  them	
  

within	
  the	
  status	
  of	
  criminals	
  under	
  domestic	
  law.	
  Contrary	
  to	
  this	
  traditional	
  approach,	
  

the	
  U.S.146	
  and	
  Israel	
  have	
  acknowledged	
  the	
  existence	
  of	
  an	
  armed	
  conflict	
  against	
  ter-­‐

rorists.	
  The	
  appeal	
  to	
  qualify	
  this	
  kind	
  of	
  conflict	
  as	
  an	
  armed	
  conflict	
  as	
  well	
  as	
  the	
  po-­‐

tential	
  for	
  abuse	
  are	
  obvious.147	
  In	
  comparison	
  to	
  IHRL,	
  IHL	
  has	
  much	
  more	
  lenient	
  rules	
  

with	
  regard	
  to	
  the	
  use	
  of	
  lethal	
  force	
  and	
  has	
  also	
  less	
  due	
  process	
  safeguards.	
  It	
  is	
  im-­‐

portant	
   to	
  note	
   that	
   States	
   that	
   unilaterally	
  qualify	
   a	
   conflict	
   as	
   an	
   armed	
   conflict	
   un-­‐

dermine	
  the	
  frameworks	
  that	
  exist	
  within	
  international	
  law,	
  and	
  that	
  opens	
  the	
  door	
  to	
  

arbitrary	
  killings.148	
  

	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
144	
  L.	
  BLANK	
  AND	
  A.	
  GUIORA,	
  ”Teaching	
  an	
  Old	
  Dog	
  New	
  Tricks:	
  Operationalizing	
  the	
  Law	
  of	
  Armed	
  Conflicts	
  in	
  New	
  
Warfare”,	
  Harv.	
  Nat’l	
  Sec.	
  J.	
  2010,	
  Vol.	
  1,	
  46.	
  	
  
145	
  ICRC,	
   ”War	
   and	
   Humanitarian	
   Law”,	
   29	
   October	
   2010,	
  www.icrc.org/eng/war-­‐and-­‐law/overview-­‐war-­‐and-­‐
law.htm.	
  	
  
146	
  “[W]e	
  continue	
  to	
  fight	
  a	
  war	
  of	
  self-­‐defense	
  against	
  an	
  enemy	
  that	
  attacked	
  us	
  on	
  September	
  11,	
  2001,	
  and	
  
before,	
  and	
  that	
  continues	
  to	
  undertake	
  armed	
  attacks	
  against	
  the	
  United	
  States”,	
  H.	
  H.	
  KOH,	
  Legal	
  Adviser,	
  U.S.	
  
Department	
  of	
  State,	
  Keynote	
  Speech	
  at	
  the	
  Annual	
  Meeting	
  of	
  the	
  American	
  Society	
  of	
  International	
  Law	
  on	
  
25	
  March	
  2010,	
  www.state.gov/s/l/releases/remarks/139119.htm.	
  	
  
147	
  S.	
  WUSCHKA,	
  “Use	
  of	
  Combat	
  Drones	
  in	
  Current	
  Conflicts	
  –	
  A	
  Legal	
  Issue	
  or	
  a	
  Political	
  Problem”,	
  GoJIL	
  2011,	
  
Vol.	
  3,	
  Issue	
  3,	
  903.	
  
148	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  15-­‐16.	
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64.	
  There	
   are	
   two	
   kinds	
   of	
   armed	
   conflicts,	
   namely	
   international	
   armed	
   conflicts	
   and	
  

non-­‐international	
  armed	
  conflicts.	
  In	
  order	
  for	
  a	
  conflict	
  to	
  be	
  qualified	
  as	
  an	
  armed	
  con-­‐

flict,	
  an	
  armed	
  attack	
  that	
  reaches	
  the	
  required	
  threshold	
  has	
  to	
  occur.	
  	
  

	
  

65.	
  An	
   international	
   armed	
   conflict	
   refers	
   to	
   a	
   situation	
   of	
   inter-­‐state	
   use	
   of	
   force,	
   re-­‐

gardless	
  of	
  intensity,	
  duration	
  or	
  scale.149	
  The	
  rules	
  of	
  an	
  IAC	
  apply	
  also	
  in	
  cases	
  of	
  total	
  

or	
  partial	
  occupation	
  of	
   territory	
  of	
  a	
  High	
  Contracting	
  Party.150	
  The	
  prevailing	
  view	
  is	
  

that	
   an	
   IAC	
   can	
   only	
   exist	
   between	
   States.151	
  Article	
   2	
   to	
   the	
  Geneva	
  Conventions	
   I-­‐IV	
  

stipulates	
   this	
   by	
   stating	
   that,	
   “the	
   present	
   Convention	
   shall	
   apply	
   to	
   all	
   cases	
   of	
   de-­‐

clared	
  war	
  or	
  of	
  any	
  other	
  armed	
  conflict	
  which	
  may	
  arise	
  between	
  two	
  or	
  more	
  of	
  the	
  

High	
  Contracting	
  Parties.”	
  A	
  non-­‐State	
  actor	
  cannot	
  be	
  a	
  party	
  to	
  one	
  of	
  the	
  Geneva	
  Con-­‐

ventions,	
   only	
   States	
   can.	
   This	
  means	
   that	
   a	
   conflict	
   between	
   a	
   terrorist	
   group	
   and	
   a	
  

State	
  cannot	
  be	
  qualified	
  as	
  an	
  IAC.	
  In	
  some	
  cases	
  it	
  is	
  possible	
  that	
  the	
  law	
  of	
  IAC	
  will	
  be	
  

applied	
  in	
  a	
  transnational	
  conflict	
  with	
  a	
  non-­‐State	
  actor.	
  One	
  such	
  case	
  is	
  when	
  a	
  State	
  

uses	
  force	
  against	
  a	
  terrorist	
  group	
  within	
  the	
  territory	
  of	
  another	
  State	
  without	
  its	
  con-­‐

sent.152	
  Another	
  case	
   is	
  when	
  a	
  State	
  uses	
   force	
  against	
  a	
  transnational	
  terrorist	
  group	
  

that	
  is	
  acting	
  under	
  the	
  direction	
  or	
  control	
  of	
  the	
  State	
  where	
  the	
  terrorist	
  group	
  is	
  lo-­‐

cated.153	
  However,	
  this	
  would	
  amount	
  to	
  an	
  IAC	
  between	
  two	
  States	
  and	
  not	
  between	
  a	
  

State	
  and	
  the	
  non-­‐State	
  actor.	
  This	
  makes	
  it	
  clear	
  that	
  it	
  is	
  very	
  hard	
  to	
  qualify	
  complex	
  

conflicts	
  as	
  solely	
  international	
  or	
  non-­‐international.154	
  Often	
  conflicts	
  will	
  consistent	
  of	
  

different	
  components	
  with	
  different	
  qualifications.	
  The	
  Bush	
  administration	
  argued,	
  for	
  

example,	
  that	
  the	
  war	
  against	
  Al	
  Qaeda	
  was	
  not	
  an	
  NIAC,	
  but	
  an	
  IAC.155	
  The	
  United	
  States	
  

Supreme	
  Court,	
  though,	
  did	
  not	
  follow	
  the	
  administration	
  in	
  this	
  and	
  stated	
  in	
  Hamdan	
  v.	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
149	
  Common	
  Art.	
  2	
  (1)	
  GC	
  I-­‐IV;	
  P.	
  PICTET,	
  Geneva	
  Convention	
  for	
  the	
  Amelioration	
  of	
  the	
  Condition	
  of	
  the	
  Wound-­‐
ed	
  and	
  Sick	
  in	
  Armed	
  Forces	
  in	
  the	
  Field:	
  Commentary:	
  Volume	
  I,	
  Geneva,	
  ICRC,	
  1952,	
  32.	
  
150	
  Common	
  Art.	
  2	
  (2)	
  GC	
  I-­‐IV;	
  Art.	
  1	
  (4)	
  AP	
  I.	
  
151	
  ICTY,	
  Prosecutor	
  v.	
  Tadić,	
  Decision	
  on	
  Jurisdiction,	
  Case	
  No.	
  IT-­‐94-­‐1-­‐AR	
  72	
  (2	
  October	
  1995),	
  para.	
  84.	
  
152	
  C.	
   HEYNS,	
   Report	
   of	
   the	
   Special	
   Rapporteur	
   on	
   Extrajudicial,	
   Summary	
   or	
   Arbitrary	
   Executions,	
   UN	
   Doc.	
  
A/68/382	
  (2013),	
  11-­‐12,	
  para.	
  54.	
  	
  
153	
  ICTY,	
  Prosecutor	
  v.	
  Tadić,	
  Judgement,	
  Case	
  No.	
  IT-­‐94-­‐1-­‐A,	
  (15	
  July	
  1999),	
  paras.	
  116-­‐144;	
  M.	
  SASSÒLI,	
  “Trans-­‐
national	
  Armed	
  Groups	
  and	
  International	
  Humanitarian	
  Law”,	
  Occasional	
  Paper	
  Series,	
  Program	
  on	
  Humanitar-­‐
ian	
  Policy	
  and	
  Conflict	
  Research,	
  Harvard	
  University	
  2006,	
  Number	
  6,	
  
www.hpcrresearch.org/sites/default/files/publications/OccasionalPaper6.pdf,	
  4-­‐5.	
  
154	
  D.	
  AKANDE,	
  “Classification	
  of	
  Conflicts:	
  Relevant	
  Legal	
  Concepts”,	
  in	
  E.	
  WILMSHURST	
  (ed.),	
  International	
  Law	
  
and	
  the	
  Classification	
  of	
  Conflicts,	
  Oxford,	
  Oxford	
  University	
  Press,	
  2012,	
  Chapter	
  3,	
  
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2132573,	
  45-­‐46.	
  
155	
  THE	
  WHITE	
  HOUSE,	
  Memorandum	
  of	
  7	
  February	
  2002,	
  Appendix	
  C	
  to	
  the	
  Final	
  Report	
  of	
  the	
  Independent	
  
Panel	
  to	
  Review	
  DOD	
  Detention	
  Operations,	
  24	
  August	
  2004,	
  
www.defense.gov/news/Aug2004/d20040824finalreport.pdf,	
  2.	
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Rumsveld	
   that	
   every	
  armed	
  conflict	
   that	
  does	
  not	
   involve	
   “a	
   clash	
  between	
  nations”	
   is	
  

not	
  of	
  an	
  international	
  character.156	
  	
  

	
  

66.	
  A	
  non-­‐international	
  armed	
  conflict	
  pursuant	
  to	
  common	
  article	
  3	
  to	
  the	
  Geneva	
  Con-­‐

ventions	
  I-­‐IV	
  and	
  article	
  1	
  Additional	
  Protocol	
  II	
  to	
  the	
  Geneva	
  Conventions,	
  occurs	
  with-­‐

in	
   the	
   territory	
   of	
   a	
   High	
   Contracting	
   State,	
   between	
   a	
   State	
   and	
   an	
   organized	
   armed	
  

group	
  or	
  between	
  different	
  organized	
  armed	
  groups.	
   In	
  order	
   for	
  a	
  NIAC	
  to	
  occur	
   two	
  

requirements	
  must	
  be	
  fulfilled.157	
  	
  

	
  

67.	
  The	
  first	
  requirement	
  is	
  that	
  the	
  conflict	
  has	
  to	
  have	
  a	
  certain	
  intensity	
  and	
  protrac-­‐

tion.	
  The	
  minimal	
  threshold	
  with	
  regard	
  to	
  the	
  intensity	
  and	
  protraction	
  of	
  the	
  violence	
  

is	
  expressed	
  in	
  article	
  1	
  (2)	
  AP	
  II:	
  “This	
  Protocol	
  shall	
  not	
  apply	
  to	
  situations	
  of	
  internal	
  

disturbances	
  and	
  tensions,	
  such	
  as	
  riots,	
  isolated	
  and	
  sporadic	
  acts	
  of	
  violence	
  and	
  other	
  

acts	
   of	
   a	
   similar	
   nature,	
   as	
   not	
   being	
   armed	
   conflicts.”158 	
  According	
   to	
   the	
   Inter-­‐

American	
  Commission	
  on	
  Human	
  Rights	
  there	
  should	
  be	
  a	
  high	
  degree	
  of	
  intensity	
  and	
  

organization	
  on	
  the	
  part	
  of	
   the	
  non-­‐State	
  actor	
   in	
  case	
  of	
  an	
   isolated	
  event.159	
  There	
   is	
  

still	
  much	
  vagueness	
  around	
  the	
  level	
  and	
  scope	
  of	
  violence	
  that	
  is	
  required.	
  Given	
  the	
  

lack	
  of	
   clarity,	
   there	
   is	
   room	
   for	
  disagreement	
  on	
  whether	
  a	
   conflict	
   amounts	
   to	
  a	
  NI-­‐

AC.160	
  It	
  is	
  also	
  important	
  to	
  note	
  that	
  terrorist	
  attacks	
  often	
  do	
  not	
  reach	
  the	
  required	
  

threshold	
  because	
  the	
  required	
  intensity	
  and	
  duration	
  of	
  the	
  attack	
  are	
  lacking.161	
  If	
  so,	
  

the	
   attacks	
   do	
   not	
   constitute	
   an	
   armed	
   conflict	
   and,	
   consequently,	
   the	
   enforcement	
  

model	
  should	
  be	
  applied.162	
  For	
  instance,	
  it	
  is	
  argued	
  that	
  with	
  respect	
  to	
  the	
  U.S.	
  and	
  Al	
  

Qaeda	
  the	
  requirement	
  concerning	
  intensity	
  of	
  hostilities	
  is	
  not	
  met	
  anymore	
  because	
  of	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
156	
  U.S.	
  Supreme	
  Court,	
  Hamdan	
  v.	
  Rumsfeld,	
  2008,	
  548	
  U.S	
  557	
  (2006),	
  65-­‐68.	
  
157	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  17-­‐18;	
  ICTY,	
  Prosecutor	
  v.	
  Tadić,	
  
Decision	
  on	
  Jurisdiction,	
  Case	
  No.	
  IT-­‐94-­‐1-­‐AR	
  72	
  (2	
  October	
  1995),	
  para.	
  70;	
  P.	
  PICTET,	
  Geneva	
  Convention	
  for	
  the	
  
Amelioration	
  of	
   the	
  Condition	
  of	
   the	
  Wounded	
  and	
  Sick	
   in	
  Armed	
  Forces	
   in	
   the	
  Field:	
  Commentary:	
  Volume	
   I,	
  
Geneva,	
  ICRC,	
  1952,	
  49-­‐50.	
  	
  
158	
  ICTR,	
  Prosecutor	
  v.	
  Musema,	
  Case	
  No.	
  ICTR-­‐96-­‐13-­‐A	
  (27	
  January	
  2000),	
  para.	
  248;	
  M.	
  SASSÒLI,	
  “Transnational	
  
Armed	
  Groups	
  and	
  International	
  Humanitarian	
  Law”,	
  Occasional	
  Paper	
  Series,	
  Program	
  on	
  Humanitarian	
  Policy	
  
and	
  Conflict	
  Research,	
  Harvard	
  University	
  2006,	
  Number	
  6,	
  
www.hpcrresearch.org/sites/default/files/publications/OccasionalPaper6.pdf,	
  6.	
  
159	
  IACHR,	
  Juan	
  Carlos	
  Abella	
  v.	
  Argentina,	
  Report	
  No.	
  55/97,	
  OESA/Ser.L./V./II.95	
  Doc.	
  7	
  Rev.	
  271	
  (18	
  Novem-­‐
ber	
  1997),	
  para.	
  151.	
  
160	
  D.	
  KRETZMER,	
  ”Targeted	
  Killing	
  of	
  Suspected	
  Terrorists:	
  Extra-­‐judicial	
  Executions	
  or	
  Legitimate	
  Means	
  of	
  De-­‐
fence?”,	
  EJIL	
  2005,	
  195-­‐196.	
  
161	
  P.	
  ALSTON,	
  Study	
  on	
  Targeted	
  Killings,	
  UN	
  Doc.	
  A/HRC/14/24/Add.6	
  (2010),	
  18.	
  
162	
  C.	
   HEYNS,	
   Report	
   of	
   the	
   Special	
   Rapporteur	
   on	
   Extrajudicial,	
   Summary	
   or	
   Arbitrary	
   Executions,	
   UN	
   Doc.	
  
A/68/382	
  (2013),	
  12,	
  paras.	
  55-­‐58.	
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the	
   temporal	
  distance	
   from	
  the	
   terrorist	
  attacks	
  of	
  9/11	
  and	
   the	
   infrequent	
  organized	
  

armed	
  attacks	
  against	
  the	
  U.S.163	
  	
  

	
  

68.	
  The	
  second	
  requirement	
   is	
   that	
  the	
  terrorist	
  group	
  must	
  have	
  a	
  certain	
   level	
  of	
  or-­‐

ganization	
   in	
  order	
   for	
   the	
  principle	
  of	
  distinction	
   to	
  be	
  properly	
  met.164	
  According	
   to	
  

IHL,	
  the	
  term	
  ‘organized	
  armed	
  group’	
  refers	
  to	
  the	
  armed	
  forces	
  of	
  non-­‐State	
  parties	
  to	
  

an	
  armed	
  conflict.165	
  The	
  requirement	
  of	
  organization	
   implies	
  at	
   least	
  a	
   common	
  com-­‐

mand	
  structure,166	
  adequate	
  communications,	
  joint	
  mission	
  planning	
  and	
  execution,	
  and	
  

cooperation	
   in	
   the	
  acquisition	
  and	
  distribution	
  of	
  weaponry.167	
  According	
   to	
   the	
   Inter-­‐

pretive	
   Guidance	
   of	
   the	
   International	
   Committee	
   of	
   the	
   Red	
   Cross	
   (ICRC),	
   organized	
  

armed	
  groups	
  primarily	
  recruit	
  their	
  members	
  from	
  the	
  civilian	
  population.	
  They	
  devel-­‐

op	
  a	
  sufficient	
  degree	
  of	
  military	
  organization	
  to	
  conduct	
  hostilities	
  on	
  behalf	
  of	
  a	
  party	
  

to	
  the	
  conflict,	
  but	
  not	
  always	
  with	
  the	
  same	
  means,	
  intensity,	
  and	
  level	
  of	
  sophistication	
  

as	
  State	
  armed	
  forces.168	
  One	
  of	
  the	
  problematic	
  issues	
  is	
  that	
  terrorist	
  attacks	
  are	
  often	
  

conducted	
   by	
   armed	
   groups	
   that	
   associate	
   themselves	
   with	
   other	
   organized	
   groups.	
  

They	
   take	
   inspiration	
   from	
  these	
  groups	
  without	
  actually	
  being	
  part	
  of	
   their	
  organiza-­‐

tional	
   structure	
   and	
  without	
   forming	
   together	
   an	
   organized	
   armed	
   group	
   to	
   the	
   con-­‐

flict.169	
  These	
  loosely	
  linked	
  individuals	
  should	
  be	
  considered	
  as	
  having	
  protected	
  civil-­‐

ian	
   status	
   and	
  may	
   only	
   be	
   targeted	
  with	
   deadly	
   force	
  when	
   ‘directly	
   participating	
   in	
  

hostilities’,	
  which	
  means	
  they	
  would	
  loose	
  their	
  civilian	
  protection	
  for	
  ‘such	
  time’	
  as	
  they	
  

are	
  participating	
  in	
  hostilities	
  (see	
  section	
  4.3.3.3).170	
  Examples	
  of	
  this	
  are	
  the	
  2004	
  and	
  

2005	
  terrorist	
  attacks	
  in	
  Madrid	
  and	
  London.	
  These	
  attacks	
  were	
  not	
  considered	
  as	
  be-­‐
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  Operations,	
  UN	
  Doc.	
  A/68/389	
   (2013),	
  20,	
  para.	
  68;	
  T.	
  M.	
  MCDONNELL,	
   “Sow	
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  Reap:	
  Using	
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  Reaper	
  Drones	
  to	
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  Out	
  Assassinations	
  or	
  Targeted	
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  Terrorists”,	
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  Geo.	
  Wash.	
  Int’l	
  L.	
  Rev.	
  2012,	
  Vol.	
  44,	
  Issue	
  2,	
  271-­‐273.	
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   Law,	
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   2009,	
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   36;	
   T.	
  M.	
  MCDON-­‐
NELL,	
  “Sow	
  What	
  You	
  Reap:	
  Using	
  Predator	
  and	
  Reaper	
  Drones	
  to	
  Carry	
  Out	
  Assassinations	
  or	
  Targeted	
  Killings	
  
of	
  Suspected	
  Islamic	
  Terrorists”,	
  The	
  Geo.	
  Wash.	
  Int’l	
  L.	
  Rev.	
  2012,	
  Vol.	
  44,	
  Issue	
  2,	
  273.	
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   Interpretive	
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  on	
  the	
  Notion	
  Of	
  Direct	
  Participation	
  in	
  Hostilities	
  under	
  International	
  Humani-­‐
tarian	
  Law,	
  May	
  2009,	
  available	
  at	
  www.icrc.org/eng/assets/files/other/icrc-­‐002-­‐0990.pdf,	
  27.	
  
166	
  J.	
  D.	
  OHLIN,	
  “Is	
  Jus	
  in	
  Bello	
  in	
  Crisis?”,	
  JICJ	
  2013,	
  32.	
  
167	
  Common	
  Art.	
  3	
  GC	
  I-­‐IV;	
  Art.	
  1	
  (1)	
  AP	
  II.	
  It	
  should	
  be	
  noted	
  that	
  AP	
  II	
  only	
  applies	
  to	
  States	
  who	
  are	
  party	
  to	
  it	
  
(see	
  Art.	
  1(1));	
  B.	
  EMMERSON,	
  Interim	
  Report	
  to	
  the	
  General	
  Assembly	
  on	
  the	
  Use	
  of	
  Remotely	
  Piloted	
  Aircraft	
  in	
  
Counter-­‐terrorism	
  Operations,	
  UN	
  Doc.	
  A/68/389	
  (2013),	
  19,	
  para.	
  66.	
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  Guidance	
  on	
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  under	
  International	
  Humani-­‐
tarian	
  Law,	
  May	
  2009,	
  available	
  at	
  www.icrc.org/eng/assets/files/other/icrc-­‐002-­‐0990.pdf,	
  32.	
  	
  
169	
  T.	
  CHENGETA,	
  Are	
  U.S.	
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   Dissertation	
  University	
   of	
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  2011,	
  19.	
  
170	
  B.	
  EMMERSON,	
   Interim	
  Report	
  to	
  the	
  General	
  Assembly	
  on	
  the	
  Use	
  of	
  Remotely	
  Piloted	
  Aircraft	
   in	
  Counter-­‐
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ing	
  conducted	
  within	
   the	
  context	
  of	
  an	
  armed	
  conflict	
  by	
   the	
  British	
  and	
  Spanish	
  gov-­‐

ernments.	
  One	
  of	
  the	
  reasons	
  was	
  that	
  the	
  terrorists	
  who	
  conducted	
  these	
  attacks	
  were	
  

not	
  linked	
  to	
  Al	
  Qaeda	
  by	
  anything	
  other	
  than	
  having	
  the	
  same	
  hate	
  against	
  the	
  West	
  and	
  

consulting	
  the	
  same	
  websites.171	
  Thus,	
  if	
  individuals	
  are	
  not	
  part	
  of	
  the	
  same	
  command,	
  

control,	
   and	
   hierarchical	
   structures	
   of	
   an	
   organized	
   armed	
   group,	
   they	
   cannot	
   be	
   re-­‐

garded	
  as	
  belonging	
  to	
  the	
  same	
  organized	
  armed	
  group,	
  even	
  if	
  there	
  are	
  close	
  ties	
  be-­‐

tween	
   the	
   individuals	
   and	
   the	
   groups.172	
  This	
   problem	
   of	
   fragmentation	
   of	
   terrorist	
  

groups,	
  as	
   is	
  at	
   the	
  moment	
  the	
  case	
  with	
  Al	
  Qaeda,	
  makes	
   it	
  more	
  difficult	
   to	
   identify	
  

who	
  is	
  party	
  to	
  the	
  conflict,	
  and	
  this,	
  in	
  its	
  turn,	
  makes	
  it	
  harder	
  to	
  determine	
  the	
  status	
  

of	
  persons	
  according	
  to	
  the	
  principle	
  of	
  distinction	
  (see	
  section	
  4.3.3).173	
  	
  

	
  

69.	
  If	
  these	
  two	
  requirements	
  are	
  not	
  met,	
  it	
  means	
  that	
  the	
  violence	
  does	
  not	
  reach	
  the	
  

required	
  threshold	
  in	
  order	
  to	
  constitute	
  a	
  NIAC	
  under	
  IHL,	
  leaving	
  IHRL	
  to	
  govern	
  the	
  

situation.174	
  It	
  has	
  been	
  argued	
  that	
  the	
  armed	
  attacks	
  perpetrated	
  by	
  Al	
  Qaeda	
  and	
  var-­‐

ious	
  affiliated	
  organizations	
  in	
  different	
  parts	
  of	
  the	
  world	
  no	
  longer	
  meet	
  these	
  two	
  re-­‐

quirements	
   in	
  order	
   for	
   the	
   conflict	
   to	
  be	
  qualified	
  as	
   an	
  armed	
   conflict	
  under	
   IHL.175	
  

This	
  is	
  one	
  of	
  the	
  legal	
   issues	
  that	
  Special	
  Rapporteur	
  Ben	
  Emmerson	
  addressed	
  in	
  his	
  

annual	
  report	
  to	
  the	
  Human	
  Rights	
  Council	
  in	
  March	
  2014,	
  urging	
  States	
  to	
  reach	
  a	
  con-­‐

sensus	
  on	
  the	
  issue.176	
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  and	
  International	
  Humanitarian	
  Law”,	
  Occasional	
  Paper	
  Series,	
  
Program	
  on	
  Humanitarian	
  Policy	
  and	
  Conflict	
  Research,	
  Harvard	
  University	
  2006,	
  Number	
  6,	
  
www.hpcrresearch.org/sites/default/files/publications/OccasionalPaper6.pdf,	
  10.	
  
172	
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  EMMERSON,	
   Interim	
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  to	
  the	
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  on	
  the	
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  of	
  Remotely	
  Piloted	
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   in	
  Counter-­‐
terrorism	
  Operations,	
  UN	
   Doc.	
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   (2013),	
   19,	
   para.	
   66;	
   T.	
  CHENGETA,	
  Are	
   U.S.	
   Drone	
   Targeted	
   Killings	
  
Within	
  The	
  Confines	
  of	
  The	
  Law?,	
  Dissertation	
  University	
  of	
  Pretoria,	
  2011,	
  17-­‐19.	
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  of	
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rorism”,	
  Mich.	
  L.	
  Rev.	
  2013,	
  Vol.	
  112,	
  Issue	
  2,	
  185-­‐201.	
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  on	
  the	
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  of	
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   in	
  Counter-­‐
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  Operations,	
  UN	
  Doc.	
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  (2013),	
  12,	
  para.	
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  Remotely	
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  Operations,	
  UN	
  Doc.	
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   (2013),	
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  66	
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   report	
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  Analytical	
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and	
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   Team	
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   Security	
   Council	
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   1526	
   (2004),	
   S/2014/41	
  
(up-­‐to-­‐date	
  assessment	
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  threat	
  of	
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  attack	
  by	
  Al-­‐Qaeda	
  and	
  its	
  various	
  affiliated	
  organizations).	
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  on	
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  and	
  Protection	
  of	
  Human	
  Rights	
  and	
  Fun-­‐
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   Freedoms	
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  Countering	
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  UN	
  Doc.	
  A/HRC/25/59	
   (2014),	
  19,	
  para.	
  71	
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   See	
  also:	
  B.	
  
EMMERSON,	
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   Report	
   to	
   the	
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   Assembly	
   on	
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   of	
   Remotely	
   Piloted	
   Aircraft	
   in	
   Counter-­‐
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  Operations,	
  UN	
  Doc.	
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   (2013),	
  paras.	
  66-­‐69;	
  C.	
  HEYNS,	
  Report	
  of	
   the	
  Special	
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  on	
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  Arbitrary	
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  (2013),	
  paras.	
  55-­‐63.	
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70.	
  As	
  stated	
  above,	
  there	
  can	
  be	
  an	
  IAC	
  alongside	
  a	
  NIAC	
  between	
  a	
  State	
  and	
  a	
  terrorist	
  

group.177	
  For	
  example,	
  the	
  U.S.	
  attacked	
  Afghanistan	
  after	
  9/11	
  on	
  the	
  grounds	
  that	
  the	
  

Taliban,	
  the	
  former	
  government	
  of	
  Afghanistan,	
  was	
  supporting	
  Al	
  Qaeda.	
  This	
  does	
  not	
  

mean	
  that	
  the	
  separate	
  conflict	
  between	
  the	
  U.S.	
  and	
  Al	
  Qaeda	
  did	
  not	
  exist	
  anymore	
  and	
  

was	
   ‘swallowed	
  up’	
  by	
  the	
  conflict	
  with	
  the	
  Taliban.	
   It	
  means	
  that	
   there	
  was	
  a	
  conflict	
  

with	
  both	
  the	
  features	
  of	
  a	
  NIAC	
  and	
  of	
  an	
  IAC.178	
  	
  

	
  

71.	
  Targeted	
  killings	
  within	
  an	
   IAC	
  and	
  a	
  NIAC	
  are	
  governed	
  by	
  different	
   rules	
  of	
   IHL.	
  

The	
  main	
  applicable	
   laws	
   in	
  an	
   IAC	
  are	
  Geneva	
  Conventions	
   I-­‐IV,	
  AP	
   I,	
   and	
  customary	
  

law.	
  In	
  a	
  NIAC	
  Common	
  Article	
  3	
  to	
  the	
  Geneva	
  Conventions	
  I-­‐IV,	
  AP	
  II,	
  and	
  customary	
  

law	
  apply.	
  It	
  should	
  also	
  not	
  be	
  forgotten	
  that,	
  as	
  stated	
  above,	
  the	
  applicability	
  of	
  IHRL	
  

during	
  armed	
  conflicts	
  is	
  now	
  a	
  well-­‐established	
  principle	
  of	
  international	
  law.	
  	
  

	
  

72.	
  In	
  this	
  chapter	
  the	
  legality	
  of	
  drone	
  targeted	
  killings	
  in	
  the	
  light	
  of	
  international	
  hu-­‐

manitarian	
  law	
  will	
  be	
  examined.	
  This	
  will	
  be	
  done	
  within	
  the	
  framework	
  of	
  a	
  NIAC,	
  as	
  

an	
  IAC	
  can	
  only	
  occur	
  between	
  States.	
  The	
  rules	
  governing	
  drone	
  targeted	
  killings	
  relat-­‐

ing	
  to	
  the	
  right	
  to	
  life	
  during	
  a	
  NIAC	
  will	
  be	
  analysed.	
  	
  

4.2	
  The	
  Right	
  to	
  Life	
  

73.	
  The	
  right	
  to	
  life	
  guaranteed	
  under	
  IHRL	
  continues	
  to	
  apply	
  in	
  times	
  of	
  armed	
  conflict.	
  

As	
  stated	
  above,	
  this	
  is	
  now	
  a	
  well-­‐established	
  principle	
  of	
  international	
  law.	
  However,	
  

IHL	
  allows	
  a	
   far	
  wider	
  use	
  of	
   lethal	
   force	
   than	
   IHRL.	
  The	
  core	
   tensions	
  between	
   IHRL	
  

and	
  IHL	
  concern	
  the	
  type	
  of	
  threat	
  that	
  an	
  individual	
  has	
  to	
  pose	
  in	
  order	
  to	
  be	
  lawfully	
  

targeted,	
  whether	
  a	
  State	
  has	
  the	
  duty	
  to	
  try	
  to	
  arrest	
  the	
  individual	
  first	
  before	
  resort-­‐

ing	
  to	
  lethal	
  force,	
  and	
  the	
  degree	
  to	
  which	
  the	
  attack	
  can	
  lead	
  to	
  harming	
  innocent	
  civil-­‐

ians.	
  In	
  this	
  thesis	
  the	
  author	
  argues	
  that	
  during	
  an	
  armed	
  conflict	
  IHL	
  would	
  constitute	
  

lex	
  specialis	
  and	
  IHRL	
  lex	
  generalis.	
  This	
  interpretation	
  was	
  also	
  adopted	
  by	
  the	
  ICJ	
  in	
  the	
  

Nuclear	
  Weapons	
  Advisory	
  Opinion.	
  The	
  ICJ	
  argued	
  that	
  the	
  right	
  to	
  life	
  and	
  the	
  prohibi-­‐

tion	
  against	
  arbitrary	
  deprivation	
  of	
  life	
  under	
  article	
  6	
  ICCPR	
  should	
  be	
  interpreted	
  in	
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  States	
  of	
  America,	
  ICJ	
  Reports	
  1986,	
  para.	
  219;	
  ICTY,	
  Prosecutor	
  v.	
  Tadić,	
  Judgement,	
  
Case	
  No.	
  IT-­‐94-­‐1-­‐A,	
  (15	
  July	
  1999),	
  para.	
  84.	
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  D.	
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  or	
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  Means	
  of	
  De-­‐
fence?”,	
  EJIL	
  2005,	
  196.	
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terms	
  of	
  IHL.179	
  As	
  the	
  Court	
  puts	
  it:	
  “the	
  right	
  not	
  arbitrarily	
  to	
  be	
  deprived	
  of	
  one’s	
  life	
  

applies	
   also	
   in	
  hostilities.	
  The	
   test	
   of	
  what	
   constitutes	
   an	
   arbitrary	
  deprivation	
  of	
   life,	
  

however,	
  then	
  must	
  be	
  determined	
  by	
  the	
  applicable	
  lex	
  specialis,	
  namely,	
  the	
  law	
  appli-­‐

cable	
  in	
  armed	
  conflict.	
  Thus,	
  whether	
  a	
  particular	
  loss	
  of	
  life,	
  through	
  the	
  use	
  of	
  a	
  cer-­‐

tain	
  weapon	
  in	
  warfare,	
   is	
  to	
  be	
  considered	
  an	
  arbitrary	
  deprivation	
  of	
   life	
  contrary	
  to	
  

Article	
   6	
   of	
   the	
   Covenant,	
   can	
   only	
   be	
   decided	
   by	
   reference	
   to	
   the	
   law	
   applicable	
   in	
  

armed	
   conflict	
   and	
  not	
  deduced	
   from	
   the	
   terms	
  of	
   the	
  Covenant	
   itself.”180	
  U.N.	
   Special	
  

Rapporteur	
  on	
  Human	
  Rights	
   in	
   the	
  Occupied	
  Palestinian	
  Territories	
   John	
  Dugard	
   fur-­‐

ther	
  clarified	
  the	
  interaction	
  between	
  both	
  bodies	
  of	
   law	
  in	
  relation	
  to	
  the	
  right	
  to	
  life.	
  

He	
  stated	
  that	
  IHL	
  complements	
  article	
  6	
  ICCPR	
  by	
  regulating	
  in	
  more	
  detail	
  the	
  distinc-­‐

tion	
  between	
  civilians	
  and	
  combatants.	
  By	
  doing	
  so	
   IHL	
  regulates	
  who	
  can	
  be	
   lawfully	
  

targeted.	
  Thus,	
   IHL	
  elaborates	
   further	
  on	
   the	
  parameters	
  of	
   the	
   right	
   to	
   life	
  during	
  an	
  

armed	
  conflict,	
  and	
  defines	
  when	
  a	
  non-­‐arbitrary	
  deprivation	
  of	
  life	
  can	
  take	
  place.181	
  

	
  

74.	
  Drones	
   enable	
   States	
   to	
   conduct	
   targeted	
   killings	
   in	
   another	
   State’s	
   territory.	
   This	
  

does	
  not	
  mean	
  that	
  States	
  are	
  allowed	
  to	
  commit,	
  on	
  the	
  territory	
  of	
  another	
  State,	
  viola-­‐

tions	
  of	
  the	
  right	
  to	
  life	
  which	
  they	
  could	
  not	
  commit	
  on	
  their	
  own	
  territory.182	
  The	
  right	
  

to	
  life	
  is	
  a	
  principle	
  of	
  international	
  law	
  and	
  a	
  customary	
  norm,	
  which	
  means	
  that	
  it	
  ap-­‐

plies	
   irrespective	
  of	
   the	
   applicability	
   of	
   treaty	
  provisions	
   and	
   inside	
   and	
  outside	
   their	
  

borders.183	
  The	
  question	
  of	
  jurisdiction	
  has	
  already	
  been	
  discussed	
  above.184	
  	
  

	
  

75.	
  In	
  recent	
  debates	
  the	
  question	
  has	
  been	
  raised	
  whether	
  IHL	
  requires	
  the	
  capture	
  of	
  a	
  

suspected	
   terrorist	
   under	
   certain	
   circumstances	
   rather	
   than	
   the	
   use	
   of	
   lethal	
   force.185	
  

The	
  fact	
  that	
  targeted	
  killings	
  are	
  not	
  unlawful	
  under	
  IHL	
  (see	
  section	
  4.3	
  on	
  the	
  legality	
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  C.	
   HEYNS,	
   Report	
   of	
   the	
   Special	
   Rapporteur	
   on	
   Extrajudicial,	
   Summary	
   or	
   Arbitrary	
   Executions,	
   UN	
   Doc.	
  
A/68/382	
  (2013),	
  9,	
  para.	
  40;	
  ICJ,	
  The	
  Legality	
  of	
  the	
  Threat	
  or	
  Use	
  of	
  Nuclear	
  Weapons,	
  Advisory	
  Opinion,	
  ICJ	
  
Reports	
  1996,	
  paras.	
  24-­‐25;	
   ICJ,	
  Legal	
  Consequences	
  of	
  the	
  Construction	
  of	
  a	
  Wall	
   in	
  the	
  Occupied	
  Palestinian	
  
Territory,	
  Advisory	
   Opinion,	
   ICJ	
   Reports	
   2004,	
   para.	
   104-­‐106;	
   O.A.	
  HATHAWAY,	
  R.	
  CROOTOF,	
  P.	
   LEVITZ,	
  H.	
  NIX,	
  W.	
  
PERDUE,	
  C.	
  PURVIS	
  AND	
  J.	
  SPIEGEL,	
  “The	
  Relationship	
  Between	
   International	
  Humanitarian	
   law	
  and	
  Human	
  Rights	
  
Law	
  in	
  Armed	
  Conflict”,	
  Minn.	
  L.	
  Rev.	
  2012,	
  1926-­‐1930.	
  	
  
180	
  ICJ,	
  The	
  Legality	
  of	
  the	
  Threat	
  or	
  Use	
  of	
  Nuclear	
  Weapons,	
  Advisory	
  Opinion,	
  ICJ	
  Reports	
  1996,	
  para.	
  25.	
  
181	
  A.	
  ORAKHELASHVILI,	
  “The	
  Interaction	
  between	
  Human	
  Rights	
  and	
  Humanitarian	
  Law:	
  Fragmentation,	
  Conflict,	
  
Parallelism,	
  or	
  Convergence?”,	
  EJIL	
  2008,	
  Vol.	
  19,	
  169.	
  
182	
  C.	
   HEYNS,	
   Report	
   of	
   the	
   Special	
   Rapporteur	
   on	
   Extrajudicial,	
   Summary	
   or	
   Arbitrary	
   Executions,	
   UN	
   Doc.	
  
A/68/382	
  (2013),	
  9,	
  para.	
  51;	
  ECHR,	
  Issa	
  v.	
  Turkey,	
  2004,	
  para.	
  71.	
  	
  
183	
  C.	
   HEYNS,	
   Report	
   of	
   the	
   Special	
   Rapporteur	
   on	
   Extrajudicial,	
   Summary	
   or	
   Arbitrary	
   Executions,	
   UN	
   Doc.	
  
A/68/382	
  (2013),	
  9,	
  para.	
  43.	
  	
  
184	
  See	
  Chapter	
  3,	
  Section	
  3.2.	
  
185	
  B.	
  EMMERSON,	
  Report	
  of	
  the	
  Special	
  Rapporteur	
  on	
  the	
  Promotion	
  and	
  Protection	
  of	
  Human	
  Rights	
  and	
  Fun-­‐
damental	
  Freedoms	
  While	
  Countering	
  Terrorism,	
  UN	
  Doc.	
  A/HRC/25/59	
  (2014),	
  19,	
  para.	
  71.	
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of	
  drone	
  targeted	
  killings	
  under	
  IHL)	
  does	
  not	
  mean	
  that	
  there	
  are	
  no	
  rules	
  within	
  IHL	
  

that	
  envisage	
  the	
  use	
  of	
  less-­‐than-­‐lethal	
  means.	
  IHL	
  provides	
  limiting	
  principles,	
  such	
  as	
  

the	
   principle	
   of	
   military	
   necessity,	
   that	
   stipulates	
   that	
   States	
   can	
   only	
   use	
   a	
   certain	
  

amount	
  of	
  force	
  that	
  is	
  consistent	
  with	
  the	
  underlying	
  legitimate	
  military	
  objectives,186	
  

and	
  the	
  principle	
  of	
  humanity.187	
  This	
  means	
  that	
  IHL	
  does	
  not	
  create	
  a	
  legal	
  framework	
  

where	
   there	
   is	
   an	
   unrestrained	
   right	
   to	
   kill.188	
  According	
   to	
   the	
   ICRC,	
   “it	
   would	
   defy	
  

basic	
  notions	
  of	
  humanity	
   to	
  kill	
   an	
  adversary	
  or	
   to	
   refrain	
   from	
  giving	
  him	
  or	
  her	
  an	
  

opportunity	
   to	
   surrender	
  where	
   there	
  manifestly	
   is	
   no	
   necessity	
   for	
   the	
   use	
   of	
   lethal	
  

force.”	
  This	
  means	
   that	
  even	
   if	
  a	
  suspected	
   terrorist	
   is	
  not	
  protected	
  against	
  direct	
  at-­‐

tack,	
   the	
  degree	
  of	
   force	
   is	
  still	
   limited	
  to	
  what	
   is	
  actually	
  necessary	
  to	
  accomplish	
  the	
  

legitimate	
  military	
  purpose.189	
  This	
  interpretation	
  of	
  the	
  ICRC	
  is	
  not	
  without	
  controver-­‐

sy.190	
  However,	
   President	
   Obama	
   formulated	
   the	
   ICRC	
   approach	
   in	
   terms	
   of	
   policy	
  

guidelines	
   in	
   his	
   speech	
   in	
  May	
   2013	
   at	
   the	
  National	
   Defense	
   University191	
  by	
   stating	
  

that	
  the	
  U.S.	
  will	
  not	
  use	
  force	
  when	
  it	
  is	
  feasible	
  to	
  capture	
  a	
  suspected	
  terrorist.192	
  The	
  

Israeli	
  Supreme	
  Court	
  suggested,	
  in	
  its	
  Targeted	
  Killings	
  ruling,	
  that	
  targeted	
  killings	
  are	
  

only	
  permissible	
  when	
  capture	
  and	
  trial	
  are	
  impossible.193	
  Special	
  Rapporteur	
  Ben	
  Em-­‐

merson	
  also	
  addressed	
   this	
   issue	
   in	
  his	
   annual	
   report	
   to	
   the	
  Human	
  Rights	
  Council	
   in	
  

March	
  2014.	
  He	
  posed	
  the	
  following	
  question	
  and	
  urged	
  States	
  to	
  reach	
  a	
  consensus	
  on	
  

the	
   issue:	
   “In	
   the	
   context	
   of	
   non-­‐international	
   armed	
   conflict,	
   when	
   (and	
   under	
  what	
  

circumstances)	
   does	
   international	
   humanitarian	
   law	
   impose	
   an	
   obligation	
   to	
   capture	
  

rather	
  than	
  kill	
  a	
  legitimate	
  military	
  target	
  where	
  this	
  feasible?”194	
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  ICJ,	
  The	
  Legality	
  of	
  the	
  Threat	
  or	
  Use	
  of	
  Nuclear	
  Weapons,	
  Advisory	
  Opinion,	
  ICJ	
  Reports	
  1996,	
  para.	
  78.	
  	
  
187	
  Art.	
  142	
  GC	
  III;	
  Art.	
  158	
  GC	
  IV;	
  Preamble	
  of	
  the	
  Hague	
  Convention	
  IV;	
  Art.	
  1	
  (2)	
  AP	
  I.	
  
188	
  Art.	
  22	
  Hague	
  Convention	
  IV	
  .	
  	
  
189	
  ICRC,	
   Interpretive	
  Guidance	
  on	
  the	
  Notion	
  Of	
  Direct	
  Participation	
  in	
  Hostilities	
  under	
  International	
  Humani-­‐
tarian	
  Law,	
  May	
  2009,	
  available	
  at	
  www.icrc.org/eng/assets/files/other/icrc-­‐002-­‐0990.pdf,	
  82.	
  
190	
  J.	
  D.	
  OHLIN,	
  “Duty	
  to	
  Capture”,	
  Minn.	
  L.	
  Rev.	
  2013,	
  1296-­‐1302;	
  R.	
  S.	
  TAYLOR,	
  “Capture	
  versus	
  Kill	
  Debate:	
  Is	
  the	
  
Principle	
  of	
  Humanity	
  Now	
  Part	
  of	
  the	
  Targeting	
  Analysis	
  When	
  Attacking	
  Civilians	
  Who	
  are	
  Directly	
  Participat-­‐
ing	
  in	
  Hostilities”,	
  Army	
  Law.	
  2010,	
  103-­‐111.	
  	
  
191	
  Link	
  to	
  the	
  full	
  text	
  of	
  the	
  speech	
  given	
  by	
  U.S.	
  President	
  Obama	
  in	
  May	
  2013	
  at	
  the	
  National	
  Defense	
  Uni-­‐
versity,	
  www.whitehouse.gov/the-­‐press-­‐office/2013/05/23/remarks-­‐president-­‐barack-­‐obama.	
  
192	
  C.	
   HEYNS,	
   Report	
   of	
   the	
   Special	
   Rapporteur	
   on	
   Extrajudicial,	
   Summary	
   or	
   Arbitrary	
   Executions,	
   UN	
   Doc.	
  
A/68/382	
  (2013),	
  16-­‐17,	
  paras.	
  77-­‐79.	
  
193	
  HCJ,	
  Pub.	
  Comm.	
  Against	
  Torture	
  in	
  Isr.	
  v.	
  Gov’t	
  of	
  Isr.,	
  No.	
  769/02	
  (11	
  December	
  2005);	
  J.	
  D.	
  OHLIN,	
  “Is	
  Jus	
  in	
  
Bello	
  in	
  Crisis?”,	
  JICJ	
  2013,	
  33.	
  	
  
194	
  B.	
  EMMERSON,	
  Report	
  of	
  the	
  Special	
  Rapporteur	
  on	
  the	
  Promotion	
  and	
  Protection	
  of	
  Human	
  Rights	
  and	
  Fun-­‐
damental	
  Freedoms	
  While	
  Countering	
  Terrorism,	
  UN	
  Doc.	
  A/HRC/25/59	
  (2014),	
  19,	
  para.	
  71	
  (h).	
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4.3	
  Drone	
  Targeting	
  

4.3.1	
  Introduction	
  

76.	
  Assessing	
  targeted	
  drone	
  killings	
  within	
  the	
  context	
  of	
  a	
  NIAC	
  implies	
  that	
  the	
  legali-­‐

ty	
  of	
  the	
  targeted	
  killings	
  must	
  be	
  assessed	
  under	
  IHL.	
  Within	
  this	
  section,	
  the	
  legality	
  of	
  

drone	
  killings	
  will	
  be	
  evaluated	
  under	
  IHL	
  core	
  principles	
  that	
  were	
  developed	
  both	
  in	
  

IAC	
  and	
  NIAC.	
  This	
  is	
  mainly	
  because	
  most	
  of	
  these	
  principles	
  have	
  acquired	
  the	
  status	
  

of	
  customary	
  international	
  law.195	
  	
  

	
  

77.	
  IHL	
   is	
  based	
  on	
  several	
  core	
  principles:	
   the	
  principle	
  of	
  humanity,	
  distinction,	
  pro-­‐

portionality,	
  precaution,	
  and	
  military	
  necessity.	
  These	
  principles	
   form	
  the	
   legal	
   frame-­‐

work	
  that	
  guides	
  targeting	
  decisions.196	
  There	
  is	
  much	
  disagreement	
  on	
  the	
  content	
  and	
  

scope	
  of	
  these	
  principles.	
  The	
  disagreements	
  predate	
  the	
  use	
  of	
  armed	
  drones,	
  but	
  the	
  

debates	
   on	
   the	
   use	
   of	
   drones	
   have	
   shown	
   that	
   they	
   are	
  much	
  wider	
   than	
   previously	
  

thought.197	
  Contemporary	
   conflicts	
   between	
   a	
   State	
   and	
   a	
   terrorist	
   armed	
   group	
   pose	
  

dilemmas	
  especially	
  for	
  two	
  of	
  these	
  principles:	
  the	
  principle	
  of	
  distinction	
  and	
  the	
  prin-­‐

ciple	
  of	
  proportionality.198	
  These	
  two	
  core	
  principles	
  bring	
  us	
  to	
  the	
  fundamental	
  issue	
  

of	
  who	
  can	
  be	
  lawfully	
  targeted	
  and	
  how	
  it	
  can	
  be	
  done	
  within	
  these	
  contemporary	
  con-­‐

flicts.199	
  Many	
  armed	
  forces	
  develop	
  a	
  targeting	
  process	
  in	
  order	
  to	
  prevent	
  violations	
  of	
  

these	
  fundamental	
  IHL	
  principles	
  that	
  limit	
  the	
  use	
  of	
  force.	
  After	
  a	
  targeting	
  operation	
  

is	
  completed,	
  a	
  post	
  operational	
  assessment	
  of	
  the	
  military	
  advantage	
  achieved	
  and	
  the	
  

compliance	
  with	
  standards	
  of	
  international	
  law	
  is	
  normally	
  done.200	
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  ICTY,	
  Prosecutor	
  v.	
  Tadić,	
  Decision	
  on	
   Jurisdiction,	
  Case	
  No.	
   IT-­‐94-­‐1-­‐AR	
  72	
   (2	
  October	
  1995),	
  para.	
  98;	
   ICJ,	
  
The	
  Legality	
  of	
  the	
  Threat	
  or	
  Use	
  of	
  Nuclear	
  Weapons,	
  Advisory	
  Opinion,	
  ICJ	
  Reports	
  1996,	
  para.	
  74-­‐87;	
  IACHR,	
  
Juan	
  Carlos	
  Abella	
  v.	
  Argentina,	
  Report	
  No.	
  55/97,	
  OESA/Ser.L./V./II.95	
  Doc.	
  7	
  Rev.	
  271	
  (18	
  November	
  1997),	
  
para.	
  177;	
  T.	
  CHENGETA,	
  Are	
  U.S.	
  Drone	
  Targeted	
  Killings	
  Within	
  The	
  Confines	
  of	
  The	
  Law?,	
  Dissertation	
  Universi-­‐
ty	
  of	
  Pretoria,	
  2011,	
  43.	
  
196	
  R.	
  J.	
  VOGEL,	
  “Drone	
  Warfare	
  and	
  the	
  Law	
  of	
  Armed	
  Conflict”,	
  Denv.	
  J.	
  Int’l	
  L.	
  &	
  Pol’y	
  2010,	
  114.	
  
197	
  J.	
  D.	
  OHLIN,	
  “Is	
  Jus	
  in	
  Bello	
  in	
  Crisis?”,	
  JICJ	
  2013,	
  28.	
  
198	
  R.	
  BRUST,	
  “Uneasy	
  Targets:	
  How	
  Justifying	
  the	
  Killing	
  of	
  Terrorists	
  Has	
  Become	
  a	
  Major	
  Policy	
  Debate”,	
  A.B.A.	
  
J.	
  2012,	
  Vol.	
  98,	
  Issue	
  4,	
  53.	
  
199	
  L.	
  BLANK	
  AND	
  A.	
  GUIORA,	
  ”Teaching	
  an	
  Old	
  Dog	
  New	
  Tricks:	
  Operationalizing	
  the	
  Law	
  of	
  Armed	
  Conflicts	
  in	
  New	
  
Warfare”,	
  Harv.	
  Nat’l	
  Sec.	
  J.	
  2010,	
  Vol.	
  1,	
  46.	
  	
  
200	
  S.	
  BACHMANN	
  AND	
  U.	
  HAEUSSLER,	
   “Targeted	
  Killing	
   as	
   a	
  Means	
  of	
  Asymmetrical	
  Warfare:	
  A	
  Provocative	
  View	
  
and	
  Invitation	
  to	
  Debate”,	
  Law,	
  Crime	
  &	
  History	
  2011,	
  Vol.	
  1,	
  Issue	
  1,	
  12.	
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78.	
  Few	
  courts	
  have	
  dealt	
  with	
  the	
  issue	
  of	
  drone	
  killings	
  under	
  IHL	
  and	
  more	
  specifical-­‐

ly	
  under	
  jus	
  in	
  bello.201	
  The	
  main	
  reason	
  is	
  that	
  there	
  is	
  little	
  publicly	
  known	
  information	
  

on	
  drone	
  programs.	
  The	
  problem	
  of	
  this	
  ‘lack	
  of	
  transparency’	
  has	
  also	
  been	
  addressed	
  

by	
   Special	
   Rapporteurs	
   Ben	
   Emmerson	
   and	
   Philip	
   Alston.202	
  The	
   lack	
   of	
   information	
  

makes	
   it	
   impossible	
  to	
  conduct	
  a	
  proper	
   jus	
  in	
  bello	
  analysis	
  of	
  a	
  particular	
  strike.	
   It	
   is	
  

also	
   this	
   secrecy	
   around	
   drone	
   programs	
   that	
   reinforces	
   the	
   sense	
   of	
   illegitimacy	
   of	
  

drone	
  targeted	
  killings.203	
  John	
  Harwood	
  argues,	
  in	
  contrast	
  to	
  Ben	
  Emmerson	
  and	
  Phil-­‐

ip	
  Alston,	
  that	
  IHL	
  does	
  not	
  require	
  States	
  to	
  publish	
  their	
  policies	
  and	
  the	
  criteria	
  used	
  

to	
  carry	
  out	
  drone	
  targeted	
  killings.	
  Nevertheless,	
  he	
  argues	
  that	
  the	
  government	
  should	
  

provide	
  enough	
  information	
  in	
  order	
  for	
  the	
  public	
  to	
  know	
  that	
  the	
  government	
  is	
  ful-­‐

filling	
  its	
  international	
  obligations.204	
  

	
  

79.	
  In	
  the	
  following,	
  the	
  mentioned	
  IHL	
  core	
  principles	
  will	
  be	
  further	
  explained	
  and	
  the	
  

author	
  will	
  analyse	
  in	
  what	
  way	
  these	
  principles	
  regulate	
  and	
  restrict	
  drone	
  targeting	
  of	
  

suspected	
  terrorists.	
  Through	
  this	
  examination,	
   the	
   impact	
  of	
   the	
  use	
  of	
  armed	
  drones	
  

for	
  the	
  purpose	
  of	
  targeted	
  killings	
  on	
  the	
  traditional	
  IHL	
  concepts	
  and	
  categories	
  will	
  be	
  

shown.	
  	
  

4.3.2	
  The	
  Principle	
  of	
  Humanity	
  

80.	
  The	
  principle	
  of	
  humanity,	
  also	
  commonly	
  referred	
  to	
  as	
  the	
  principle	
  of	
  unnecessary	
  

suffering,	
  is	
  the	
  core	
  principle	
  from	
  which	
  all	
  other	
  principles	
  flow.205	
  It	
  entails	
  that	
  par-­‐

ties	
  to	
  a	
  conflict	
  should	
  choose	
  means	
  and	
  methods	
  of	
  warfare	
  that	
  are	
  humane.	
  Weap-­‐

ons	
   that	
   cause	
   unnecessary	
   suffering	
   and	
   indiscriminate	
   death	
   are	
   prohibited.206	
  This	
  

means	
  that,	
  once	
  the	
  military	
  purpose	
  has	
  been	
  achieved,	
  no	
  further	
  infliction	
  of	
  suffer-­‐
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  R.	
  M.	
  CHESNEY,	
  ”Beyond	
  the	
  Battlefield,	
  Beyond	
  Al	
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  L.	
  Rev.	
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  (2014),	
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  P.	
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  (2010),	
  26-­‐27.	
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  (Il)legality	
  of	
  Targeted	
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  W.	
  Res.	
  J.	
  Int’l.	
  2012,	
  Vol.	
  45,	
  211-­‐212.	
  
204	
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  There?	
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  Targeted	
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  Law	
  of	
  Armed	
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  L.	
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  Com.	
  2012,	
  Vol.	
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  Issue	
  1,	
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   Dissertation	
  University	
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  2011,	
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  2012,	
  Vol.	
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  T.	
  CHENGETA,	
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  Dissertation	
  University	
  of	
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  46.	
  	
  



	
   37	
  

ing	
  is	
  necessary.	
  Weapons	
  that	
  by	
  nature	
  cause	
  unnecessary	
  suffering	
  are	
  unlawful	
  un-­‐

der	
  this	
  principle.207	
  	
  

	
  

81.	
  Under	
  the	
  section	
  ‘The	
  Legality	
  of	
  Drones	
  as	
  a	
  Weapon’	
  it	
  was	
  already	
  explained	
  that	
  

drones	
  can	
  be	
  used	
   in	
  accordance	
  with	
   this	
  principle.208	
  However,	
  concerns	
  have	
  been	
  

raised	
  about	
  the	
  possible	
  development	
  of	
  a	
  ‘Playstation	
  mentality’	
  towards	
  killing.	
  Drone	
  

operators	
  are	
  emotionally	
  and	
  physically	
  removed	
  from	
  their	
  targets	
  and	
  this	
  raises	
  the	
  

question	
  as	
   to	
  whether	
  they	
  can	
  be	
  emotionally	
   touched	
  by	
  a	
  humanitarian	
  sense.	
  Hu-­‐

manity	
  also	
  obliges	
  the	
  drone	
  operator	
  to	
  refrain	
  from	
  killing	
  his	
  target	
  when	
  the	
  latter	
  

would	
   surrender.	
   But	
   how	
   can	
   one	
   surrender	
   to	
   a	
   drone?209	
  In	
   contrast	
   to	
   this,	
   pilots	
  

who	
   have	
   flown	
   drones	
   and	
   fighter	
   jets	
   explain	
   that	
   drone	
   pilots	
   have	
   a	
   significantly	
  

greater	
  engagement	
  with	
  the	
  battlefield	
   than	
  other	
  pilots.	
  One	
  drone	
  operator	
  said:	
   “A	
  

lot	
  of	
  people	
  downplay	
  it,	
  say	
  ‘You’re	
  8,000	
  miles	
  away.	
  What’s	
  the	
  big	
  deal?’	
  But	
  it’s	
  not	
  

really	
  8,000	
  miles	
  away,	
  it’s	
  18	
  inches	
  away	
  [.	
  .	
  .	
  ]	
  We’re	
  closer	
  in	
  a	
  majority	
  of	
  ways	
  than	
  

we’ve	
  ever	
  been	
  as	
  a	
  service.”	
  “There’s	
  no	
  detachment	
  [.	
  .	
  .	
  ]	
  Those	
  employing	
  the	
  system	
  

are	
  very	
  involved	
  at	
  a	
  personal	
  level	
  in	
  combat.	
  You	
  hear	
  the	
  AK-­‐47	
  going	
  off,	
  the	
  inten-­‐

sity	
  of	
  the	
  voice	
  on	
  the	
  radio	
  calling	
  for	
  help.	
  You’re	
  looking	
  at	
  him,	
  18	
  inches	
  away	
  from	
  

him,	
  trying	
  everything	
  in	
  your	
  capability	
  to	
  get	
  that	
  person	
  out	
  of	
  trouble.”210	
  	
  

4.3.3	
  The	
  Principle	
  of	
  Distinction	
  

4.3.3.1	
  Introduction	
  

82.	
  The	
  principle	
  of	
  distinction	
  entails	
  that	
  the	
  parties	
  to	
  an	
  armed	
  conflict	
  should	
  at	
  all	
  

times	
  make	
  a	
  distinction	
  between	
  civilians	
  and	
  combatants,	
  and	
  should	
  only	
  direct	
  at-­‐

tacks	
   to	
   the	
   latter.211	
  It	
   is	
  one	
  of	
   the	
  core	
  principles	
  of	
  humanitarian	
   law.212	
  Regarding	
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  J.	
   Int’l	
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2012,	
  Vol.	
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  See	
  Chapter	
  2,	
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  2.2.	
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  Humani-­‐
tarian	
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  May	
  2009,	
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  Dissertation	
  University	
  of	
  Pretoria,	
  2011,	
  46.	
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  Toll	
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  Drone	
  Operators”,	
  
Stars	
  &	
  Stripes	
  9	
  October	
  2009,	
  www.stripes.com/news/the-­‐war-­‐room-­‐daily-­‐transition-­‐between-­‐battle-­‐home-­‐
takes-­‐a-­‐toll-­‐on-­‐drone-­‐operators-­‐1.95949#.Uzfc6NzlfwI;	
  N.	
  SHARKY,	
  ”Automating	
  Warfare:	
  Lessons	
  Learned	
  from	
  
the	
  Drones”,	
  J.L.	
  Inf.	
  &	
  Sci.	
  2011,	
  Vol.	
  21,	
  Issue	
  2,	
  145-­‐146.	
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  Weapons,	
  Advisory	
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  ICJ	
  Reports	
  1996,	
  paras.	
  74-­‐87.	
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the	
  legality	
  of	
  drone	
  targeting,	
  this	
  principle	
  is	
  fundamental	
  as	
  it	
  determines	
  who	
  can	
  be	
  

lawfully	
  targeted	
  during	
  an	
  armed	
  conflict.213	
  	
  

	
  

83.	
  Article	
  48	
  of	
  AP	
  I	
  formulates	
  the	
  principle	
  of	
  distinction,	
  “In	
  order	
  to	
  ensure	
  respect	
  

for	
  and	
  protection	
  of	
  the	
  civilian	
  population	
  and	
  civilian	
  objects,	
  the	
  Parties	
  to	
  the	
  con-­‐

flict	
   shall	
   at	
   all	
   times	
  distinguish	
  between	
   the	
   civilian	
  population	
  and	
   combatants	
   and	
  

between	
  civilian	
  objects	
  and	
  military	
  objectives	
  and	
  accordingly	
  shall	
  direct	
  their	
  opera-­‐

tions	
  only	
  against	
  military	
  objectives.”	
  

	
  

84.	
  One	
  of	
   the	
  goals	
  of	
   IHL	
   is	
   to	
  protect	
   innocent	
   civilians.	
  The	
  principle	
  of	
  distinction	
  

lies	
  at	
  the	
  heart	
  of	
  this	
  goal.	
  Article	
  51	
  AP	
  I	
  emphasizes	
  the	
  purpose	
  of	
  the	
  principle	
  of	
  

distinction,	
  by	
  stating	
  that	
  “[t]he	
  civilian	
  population	
  as	
  such,	
  as	
  well	
  as	
  individual	
  civil-­‐

ians,	
  shall	
  not	
  be	
  the	
  object	
  of	
  attack.”	
  The	
  principle	
   is	
  part	
  of	
  customary	
  international	
  

law.214	
  Consequently,	
  all	
  parties	
  to	
  the	
  conflict	
  are	
  bound	
  by	
  this	
  principle.215	
  The	
  Stat-­‐

ute	
  of	
  the	
  International	
  Criminal	
  Court	
  (ICC)	
  criminalizes	
  attacks	
  on	
  civilians	
  and	
  other	
  

persons	
  hors	
  combat.216	
  The	
  jurisprudence	
  of	
  the	
  ad	
  hoc	
  international	
  criminal	
  tribunals	
  

also	
  considers	
  this	
  principle	
  as	
  a	
  central	
  one	
  and	
  emphasizes	
  that	
  it	
  is	
  part	
  of	
  customary	
  

international	
  law.217	
  	
  

	
  

85.	
  In	
  traditional	
  conflicts	
  one	
  could	
  quite	
  easily	
  distinguish	
  between	
  the	
  two	
  categories	
  

of	
   persons.	
   Combatants	
   would	
   wear	
   uniforms	
   and	
   civilians	
   would	
   typically	
   not	
   come	
  

near	
   the	
   battlefield.	
   This	
   has	
   changed	
  with	
   regard	
   to	
   contemporary	
   conflicts	
   between	
  

States	
  and	
  non-­‐State	
  actors.	
  To	
  determine	
  who	
   is	
  a	
   lawful	
   target	
  becomes	
  much	
  more	
  

complex.	
  Nevertheless,	
  the	
  legal	
  obligation	
  of	
  distinguishing	
  between	
  the	
  two	
  categories	
  

remains	
  the	
  same.	
  This	
  demands	
  a	
  greater	
  intelligence-­‐gathering	
  and	
  surveillance	
  than	
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  Weapons,	
  Advisory	
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  ICJ	
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  1996,	
  paras.	
  74-­‐87.	
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  Law	
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  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  689	
  
and	
  689-­‐690.	
  
216	
  Art.	
  8	
  Rome	
  Statute	
  of	
  the	
  International	
  Criminal	
  Court.	
  
217	
  ICTY,	
  Prosecutor	
  v.	
  Tadić,	
  Decision	
  on	
  Jurisdiction,	
  Case	
  No.	
  IT-­‐94-­‐1-­‐AR	
  72	
  (2	
  October	
  1995),	
  para.	
  98;	
  ICTR,	
  
Prosecutor	
  v.	
  Akayesu,	
  Case	
  No.	
  ICTR-­‐94-­‐4-­‐T	
  (2	
  September	
  1998),	
  para.	
  616;	
  ICTY,	
  Prosecutor	
  v.	
  Kupreškić,	
  Case	
  
No.	
  IT-­‐95-­‐16-­‐T	
  (14	
  January	
  2000),	
  para.	
  524;	
  ICTY,	
  Prosecutor	
  v.	
  Galić,	
  Case	
  No.	
  IT-­‐98-­‐29-­‐T	
  (5	
  December	
  2003),	
  
para.	
  45	
   (“The	
  prohibition	
  against	
  attacking	
  civilians	
  stems	
   from	
  a	
   fundamental	
  principle	
  of	
   international	
  hu-­‐
manitarian	
   law,	
   the	
  principle	
  of	
  distinction,	
  which	
  obliges	
  warring	
  parties	
   to	
  distinguish	
  at	
  all	
   times	
  between	
  
the	
  civilian	
  population	
  and	
  combatants	
  and	
  between	
  civilian	
  objects	
  and	
  military	
  objectives	
  and	
  accordingly	
  to	
  
direct	
  their	
  operations	
  only	
  against	
  military	
  objectives.”).	
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in	
  traditional	
  conflicts.218	
  The	
  following	
  abstract	
  of	
  a	
  news	
  article	
  reporting	
  on	
  the	
  con-­‐

flict	
   in	
  Afghanistan	
  gives	
  a	
  good	
  example	
  of	
   the	
  blurring	
  of	
   the	
   lines	
  between	
  military	
  

forces,	
   civilians,	
   and	
   legitimate	
   targets:	
   “[t]he	
   elusive	
   insurgents	
   blend	
   easily	
   into	
   the	
  

population,	
  invisible	
  to	
  Marines	
  until	
  they	
  pick	
  up	
  a	
  weapon.	
  They	
  use	
  villagers	
  to	
  spot	
  

and	
  warn	
  of	
  U.S.	
  troop	
  movements,	
  take	
  up	
  positions	
  in	
  farmers'	
  homes	
  and	
  fields,	
  and	
  

attack	
  Marines	
  from	
  spots	
  with	
  ready	
  escape	
  routes.	
  The	
  Marines,	
  under	
  strict	
  rules	
  to	
  

protect	
  civilians,	
  must	
  wait	
  for	
  insurgents	
  to	
  attack	
  and	
  then	
  attempt	
  to	
  ensnare	
  them.	
  

Limited	
  in	
  their	
  use	
  of	
  airstrikes	
  and	
  artillery	
  —	
  because	
  of	
  the	
  danger	
  to	
  civilians	
  and	
  

because	
   aircraft	
   often	
   frighten	
   the	
   Taliban	
   away	
  —	
  Marine	
   riflemen	
   must	
   use	
   them-­‐

selves	
  as	
  bait	
  and	
  then	
  engage	
  in	
  the	
  riskier	
  task	
  of	
  pursuing	
  insurgents	
  on	
  foot.”219	
  The	
  

blurring	
  of	
  the	
  lines	
  between	
  innocent	
  civilians	
  and	
  civilians	
  who	
  are	
  actively	
  participat-­‐

ing	
  make	
  it	
  a	
  key	
  issue	
  to	
  determine	
  when	
  a	
  civilian	
  becomes	
  a	
  military	
  target	
  pursuant	
  

to	
  the	
  principle	
  of	
  distinction.220	
  

	
  

86.	
  Contemporary	
   conflicts	
   are	
   often	
   asymmetrical,	
   with	
   State	
   versus	
   non-­‐State	
   ac-­‐

tors/terrorists	
   showing	
   an	
   unbalance	
   between	
   their	
   respective	
   military	
   capabilities.	
  

Frequently,	
  these	
  terrorists	
  groups	
  do	
  not	
  have	
  any	
  territorial	
  nexus.	
  This	
  has	
  raised	
  the	
  

question	
   of	
   the	
   existence	
   of	
   a	
   ‘global	
   battlefield’.	
   A	
   few	
   weeks	
   after	
   9/11,	
   President	
  

George	
  W.	
  Bush	
  introduced	
  this	
  notion	
  of	
  a	
  global	
  battlefield	
  by	
  stating	
  that:	
  “our	
  war	
  on	
  

terror	
  will	
  be	
  much	
  broader	
  than	
  the	
  battlefields	
  and	
  beachheads	
  of	
  the	
  past.	
  This	
  war	
  

will	
  be	
   fought	
  wherever	
   terrorists	
  hide,	
  or	
   run,	
   or	
  plan.”221	
  The	
  Obama	
  administration	
  

has	
  not	
  used	
  the	
  same	
  language,	
  but	
  has	
  expanded	
  the	
  use	
  of	
  armed	
  drones	
  outside	
  of	
  

Afghanistan.222	
  The	
  discussion	
  of	
  a	
  global	
  battlefield	
  brings	
  us	
  outside	
  the	
  scope	
  of	
  this	
  

thesis.	
  However,	
  it	
  is	
  still	
  important	
  to	
  mention	
  this	
  issue	
  because	
  if	
  there	
  would	
  indeed	
  

be	
  a	
  global	
  battlefield	
   this	
  would	
  mean	
   that	
   suspected	
   terrorists	
   could	
  also	
  be	
  consid-­‐

ered	
  legitimate	
  targets	
  outside	
  the	
  actual	
  battlefield	
  and	
  drones	
  could	
  be	
  used	
  anywhere	
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in	
  the	
  world.	
  This	
  would	
  blur	
  the	
  lines	
  between	
  the	
  IHRL	
  and	
  IHL	
  framework	
  even	
  more,	
  

and	
  pose	
  a	
  bigger	
  threat	
  to	
  preventing	
  injure	
  and	
  killing	
  of	
  innocent	
  civilians.	
  	
  

4.3.3.2	
  Criteria	
  of	
  Distinction	
  

87.	
  In	
  order	
  for	
  a	
  targeted	
  killing	
  to	
  be	
  lawful	
  it	
  must	
  be	
  directed	
  to	
  a	
  legitimate	
  target.	
  

An	
  innocent	
  civilian	
  is	
  a	
  person	
  who	
  takes	
  no	
  part	
  in	
  hostilities	
  and,	
  therefore,	
  cannot	
  be	
  

a	
  legitimate	
  target	
  of	
  attack.	
  In	
  a	
  NIAC,	
  a	
  civilian	
  is	
  a	
  person	
  who	
  is	
  not	
  a	
  member	
  of	
  the	
  

armed	
  forces	
  or	
  of	
  an	
  armed	
  group.	
  When	
  there	
   is	
  doubt	
  about	
  the	
  status	
  of	
  a	
  person,	
  

he/she	
  is	
  to	
  be	
  considered	
  a	
  civilian.223	
  A	
  legitimate	
  target	
  is	
  either	
  a	
  combatant	
  of	
  the	
  

armed	
  forces	
  of	
  a	
  State,	
  a	
  civilian	
  who	
  is	
  directly	
  participating	
  in	
  hostilities,	
  or	
  a	
  member	
  

of	
   an	
  organized	
  armed	
  group	
  who	
  has	
  a	
   continuous	
   combat	
   function.	
  This	
  means	
   that	
  

civilians	
   can	
   lose	
   their	
   immunity	
   from	
  attack	
   in	
   the	
   second	
  and	
   third	
   situation.	
  A	
   sus-­‐

pected	
   terrorist	
  who	
   is	
  engaging	
   in	
  hostilities	
  against	
  a	
  State	
  within	
  an	
  armed	
  conflict	
  

falls	
  within	
  the	
  category	
  of	
  civilian,	
  as	
  he/she	
  cannot	
  be	
  considered	
  being	
  a	
  combatant	
  of	
  

State	
  armed	
  forces.	
  This	
  means	
  that	
  a	
  suspected	
  terrorist	
  can	
  only	
  be	
  targeted	
  for	
  such	
  

time	
  as	
  he/she	
   is	
  directly	
  participating	
   in	
  hostilities	
  or	
  at	
  all	
   times	
  when	
  he/she	
  has	
  a	
  

continuous	
   combat	
   function.224	
  Often	
   these	
   individuals	
   fight	
   on	
   their	
   own	
   or	
   through	
  

proxy	
  groups.	
  By	
  doing	
  so,	
  they	
  gain	
  a	
  measure	
  of	
  protection	
  that	
  they	
  normally	
  would	
  

not	
  have.225	
  	
  

4.3.3.3	
  Targeting	
  on	
  the	
  Basis	
  of	
  Direct	
  Participation	
  in	
  Hostilities	
  

88.	
  Suspected	
   terrorists	
  who	
  directly	
  participate	
   in	
  hostilities	
  can	
  be	
   targeted	
   for	
  such	
  

time	
  as	
  they	
  participate	
  in	
  hostilities.	
  The	
  concept	
  of	
  direct	
  participation	
  is	
  not	
  free	
  from	
  

controversy.226	
  There	
  is	
  no	
  common	
  accepted	
  definition.	
  States	
  can	
  give	
  their	
  own	
  inter-­‐
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  IT-­‐98-­‐29-­‐T	
  (5	
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  para.	
  50	
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  be	
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  a	
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  as	
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  is	
  a	
  doubt	
  as	
  to	
  his	
  or	
  her	
  real	
  status.”);	
  L.	
  Blank	
  and	
  A.	
  Guiora,	
  
”Teaching	
  an	
  Old	
  Dog	
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   the	
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  of	
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  Harv.	
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Sec.	
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  Vol.	
  1,	
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   UN	
   Doc.	
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  (2013),	
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  paras.	
  68-­‐69;	
  J.	
  D.	
  OHLIN,	
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  in	
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  in	
  Crisis?”,	
  JICJ	
  2013,	
  37.	
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  and	
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   ”Teaching	
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  Operationalizing	
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   Law	
  of	
  Armed	
  Conflicts	
   in	
  
New	
  Warfare”,	
  Harv.	
  Nat’l	
  Sec.	
  J.	
  2010,	
  Vol.	
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  There	
  is	
  a	
  lot	
  of	
  uncertainty	
  about	
  what	
  exactly	
  constitutes	
  direct	
  participation	
  in	
  hostilities.	
  A	
  good	
  starting	
  
point	
   is	
   the	
   Interpretive	
  Guidance	
  on	
  Direct	
  Participation	
   in	
  Hostilities	
   issued	
  by	
   the	
   ICRC	
   (ICRC,	
   Interpretive	
  
Guidance	
  on	
  the	
  Notion	
  Of	
  Direct	
  Participation	
  in	
  Hostilities	
  under	
  International	
  Humanitarian	
  Law,	
  May	
  2009,	
  
available	
  at	
  www.icrc.org/eng/assets/files/other/icrc-­‐002-­‐0990.pdf,	
  85	
  p.).	
  The	
  ICRC	
  Guidance	
  is	
  not	
  free	
  from	
  
criticism.	
  The	
  interpretation	
  given	
  by	
  the	
  ICRC	
  to	
  the	
  notion	
  of	
  ‘a	
  continuous	
  combat	
  function’	
  is	
  seen	
  by	
  some	
  
as	
  problematic	
  from	
  a	
  human	
  rights	
  point	
  of	
  view,	
  because	
  pursuant	
  to	
  this	
  interpretation	
  civilians	
  with	
  a	
  con-­‐
tinuous	
  combat	
  function	
  can	
  be	
  targeted	
  at	
  anytime	
  and	
  anywhere.	
  The	
  three	
  listed	
  conditions	
  for	
  direct	
  par-­‐
ticipation	
  are	
  based	
  on	
  the	
  ICRC	
  Guidance.	
  Recent	
  State	
  practice	
  regarding	
  drone	
  attacks	
  shows	
  that	
  the	
  ICRC	
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pretation.	
  Many	
  States	
  do	
  not	
  wish	
  to	
  make	
  their	
  definition	
  public.227	
  This	
  is	
  problematic	
  

because	
   it	
   leaves	
  unclear	
  what	
  kind	
  of	
  conduct	
  can	
  make	
  a	
  civilian	
  a	
   legitimate	
   target.	
  

Furthermore,	
  a	
  State	
  can	
  unilaterally	
  decide	
  to	
  expand	
  this	
  concept	
  beyond	
  what	
  is	
  per-­‐

missible	
  without	
  any	
  external	
  control.	
  The	
  U.S.,	
  for	
  example,	
  stated	
  that	
  drug	
  traffickers	
  

on	
  the	
  battlefield	
  in	
  Afghanistan	
  who	
  have	
  ties	
  with	
  terrorists	
  form	
  lawful	
  targets.	
  This	
  

is	
   inconsistent	
  with	
  what	
   is	
   traditionally	
  understood	
  under	
  direct	
  participation.	
  Tradi-­‐

tionally,	
   drug	
   trafficking	
   is	
   considered	
   to	
   be	
   a	
   criminal	
   conduct	
   that	
  would	
   fall	
   under	
  

domestic	
  criminal	
   law.	
   It	
  would	
  not	
  be	
  considered	
  an	
  act	
   that	
  would	
  amount	
   to	
  direct	
  

participation	
   in	
  hostilities	
  and	
   thus	
  would	
   lawfully	
   subject	
   someone	
   to	
  a	
   targeted	
  kill-­‐

ing.228	
  

	
  

89.	
  In	
  order	
  to	
  determine	
  if	
  a	
  suspected	
  terrorist	
  is	
  directly	
  participating,	
  three	
  cumula-­‐

tive	
  conditions	
  have	
   to	
  be	
  met.229	
  The	
   first	
   condition	
  relates	
   to	
   the	
  hostilities.	
  The	
  acts	
  

that	
  are	
  committed	
  by	
  the	
  suspected	
  terrorist	
  have	
  to	
  be	
  by	
  nature	
  and	
  objective	
  damag-­‐

ing	
  to	
  the	
  State	
  armed	
  forces	
  or	
  to	
  other	
  civilians.	
  The	
  harm	
  that	
  is	
  likely	
  to	
  result	
  from	
  

the	
  act	
  must	
  reach	
  a	
  certain	
   threshold.	
  This	
   threshold	
  can	
  be	
  reached	
  by,	
   for	
  example,	
  

causing	
  death,	
  destroying	
  objects	
  that	
  are	
  protected	
  from	
  attack,	
  using	
  weapons	
  against	
  

armed	
   forces,	
   etc.	
   It	
   is	
  not	
  necessary	
   for	
   the	
  act	
   to	
   reach	
   the	
   threshold	
   in	
   reality.	
   It	
   is	
  

enough	
  that	
  it	
  can	
  cause	
  such	
  harm.230	
  The	
  second	
  condition	
  relates	
  to	
  direct	
  participa-­‐

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
concepts	
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  organized	
  armed	
  groups’	
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  been	
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(see:	
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   the	
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  Arbitrary	
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  Doc.	
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   (2013),	
   15,	
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   A.	
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   Participation	
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  Rev.	
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  Vol.	
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  M.	
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Vol.	
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  Issue	
  3,	
  831-­‐916;	
  R.	
  GOODMAN	
  AND	
  D.	
  JINKS,	
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  Direct	
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  International	
  Humanitarian	
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tion.	
  For	
  acts	
  to	
  qualify	
  as	
  direct	
  participation	
  in	
  contrast	
  to	
  indirect	
  participation,	
  there	
  

must	
  be	
  a	
  direct	
  causal	
  relation	
  between	
  the	
  act	
  and	
  the	
  resulting	
  harm.	
  The	
  act	
  has	
  to	
  

constitute	
  an	
  integral	
  part	
  of	
  the	
  armed	
  confrontations.	
  The	
  unlawfulness	
  of	
  the	
  act	
  un-­‐

der	
  international	
  or	
  domestic	
  law	
  in	
  itself	
  is	
  not	
  at	
  issue.	
  There	
  has	
  to	
  be	
  one	
  causal	
  step	
  

between	
  the	
  act	
  and	
  the	
  harmful	
  effect.	
  The	
  production	
  of	
  weapons,	
   for	
  example,	
  does	
  

not	
  fall	
  within	
  the	
  notion	
  of	
  ‘direct’.	
  However,	
  this	
  notion	
  also	
  can	
  include	
  acts	
  that	
  cause	
  

harm	
  only	
  in	
  conjunction	
  with	
  other	
  acts,	
  as	
  for	
  example	
  providing	
  information	
  on	
  a	
  cer-­‐

tain	
  target	
  within	
  a	
  specific	
  operation.231	
  Examples	
  of	
  acts	
  that	
  are	
  not	
  included	
  because	
  

they	
  are	
  seen	
  as	
  clearly	
  indirect	
  are:232	
  financial	
  support,	
  propaganda	
  distribution,	
  food	
  

and	
   medicine	
   distribution.233	
  The	
   third	
   condition	
   relates	
   to	
   belligerent	
   nexus.	
   The	
   act	
  

must	
  have	
  the	
  objective	
  of	
  causing	
  harm	
  in	
  support	
  of	
  a	
  belligerent	
  party	
  and	
  to	
  the	
  det-­‐

riment	
  of	
  the	
  other	
  party.	
  It	
  revolves	
  around	
  the	
  objective	
  of	
  the	
  act	
  as	
  part	
  of	
  the	
  com-­‐

mitted	
  hostilities	
  in	
  support	
  of	
  one	
  of	
  the	
  parties	
  or	
  in	
  order	
  to	
  harm	
  the	
  other	
  party.234	
  	
  

	
  

90.	
  Direct	
  participation	
  in	
  hostilities	
  is	
  based	
  on	
  the	
  individual	
  acts	
  of	
  a	
  person	
  and	
  not	
  

on	
  the	
  fact	
  that	
  a	
  person	
  is	
  a	
  member	
  of	
  a	
  specific	
  group,	
   i.e.	
  on	
  his/her	
  status.	
  Conse-­‐

quently	
  a	
  State	
  cannot	
  target	
  members	
  of	
  a	
  terrorist	
  group	
  because	
  they	
  are	
  members,	
  

but	
  has	
  to	
  focus	
  on	
  targeting	
  specific	
  terrorists.235	
  This	
  relates	
  also	
  to	
  the	
  practice	
  of	
  tar-­‐

geting	
  on	
  the	
  basis	
  of	
  suspicion	
  of	
  being	
  a	
  member	
  of	
  a	
  terrorist	
  group,	
  which	
  is	
  an	
  unac-­‐

ceptable	
  policy	
  under	
  IHRL	
  and	
  IHL.236	
  

	
  

91.	
  Persons	
  taking	
  direct	
  part	
  in	
  hostilities	
  can	
  only	
  be	
  targeted	
  for	
  such	
  time	
  as	
  they	
  are	
  

taking	
  part	
  in	
  hostilities.	
  Here	
  arises	
  the	
  problem	
  of	
  ‘the	
  revolving	
  door’,	
  also	
  known	
  by	
  

the	
  expression	
  ‘farmer	
  by	
  day,	
  fighter	
  by	
  night’.237	
  This	
  refers	
  to	
  the	
  situation	
  where	
  ci-­‐
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vilians	
  go	
  in	
  and	
  out	
  of	
  the	
  protection	
  given	
  by	
  the	
  right	
  to	
  life.	
  For	
  example,	
  during	
  the	
  

day	
  a	
  person	
  takes	
  direct	
  part	
  in	
  hostilities	
  and	
  can	
  be	
  lawfully	
  targeted	
  but	
  in	
  the	
  even-­‐

ing	
  he/she	
  goes	
  home	
  and	
   falls	
   consequently	
  within	
   the	
  protection	
  of	
   the	
   right	
   to	
   life.	
  

This	
  is	
  in	
  contrast	
  to	
  combatants,	
  who	
  can	
  be	
  targeted	
  at	
  all	
  times.	
  The	
  U.S.238	
  and	
  Isra-­‐

el239	
  disagree	
  with	
  this.	
  They	
  argue	
  that	
  if	
  a	
  person	
  has	
  deep	
  ties	
  to	
  a	
  terrorist	
  organiza-­‐

tion	
  and	
  commits	
  a	
  chain	
  of	
  hostilities	
  with	
  short	
  time	
  in	
  between,	
  he/she	
  is	
  always	
  tak-­‐

ing	
  direct	
  part	
  in	
  hostilities,	
  and	
  can	
  be	
  targeted	
  at	
  all	
  times	
  even	
  if	
  he/she	
  is	
  not	
  actively	
  

doing	
  anything.	
  The	
  criterion	
  used	
  here	
  is	
  that	
  of	
  ‘membership’	
  to	
  an	
  armed	
  group.	
  Re-­‐

gardless	
  that	
  this	
  tactic	
  is	
  sometimes	
  used,	
  it	
  is	
  important	
  to	
  come	
  to	
  a	
  framework	
  where	
  

the	
  vast	
  majority	
  of	
  civilians	
  are	
  protected.	
   In	
  order	
   to	
  reach	
  that	
  goal,	
  only	
  a	
  conduct	
  

that	
  is	
  close	
  to	
  that	
  of	
  a	
  fighter	
  or	
  that	
  directly	
  supports	
  combat	
  should	
  be	
  included.	
  	
  

	
  

92.	
  The	
  conclusion	
   that	
  a	
  person	
   is	
   taking	
  direct	
  part	
   in	
  hostilities	
  has	
   to	
  be	
   funded	
   in	
  

well-­‐based	
   information.	
   Given	
   the	
   fact	
   that	
   drones	
   have	
   a	
   greater	
   ability	
   of	
   gathering	
  

information	
   due	
   to	
   extended	
   surveillance	
   capacities,	
   there	
   is	
   a	
   greater	
   responsibility	
  

regarding	
  this	
  condition.240	
  Also	
  the	
  targeting	
  has	
  to	
  be	
  consistent	
  with	
  the	
  principle	
  of	
  

military	
  necessity.	
  Possible	
  collateral	
  damage	
  as	
  result	
  of	
  the	
  targeting	
  has	
  to	
  be	
  propor-­‐

tionate	
  to	
  the	
  military	
  advantage.	
  This	
  involves	
  a	
  case-­‐by-­‐case	
  assessment.241	
  According	
  

to	
  the	
  Israel	
  Supreme	
  Court,	
  no	
  other	
  non-­‐deadly	
  means,	
  such	
  as	
  arrest,	
  should	
  be	
  avail-­‐

able,	
  and	
  after	
  each	
  attack	
  an	
  independent	
  investigation	
  should	
  take	
  place.242	
  

	
  

93.	
  As	
  mentioned,	
   there	
   is	
   disagreement	
   among	
   scholars	
   as	
   to	
  what	
   constitutes	
   direct	
  

participation	
  and	
  could	
   justify	
  drone	
  targeted	
  killings.	
  On	
  the	
  one	
  hand,	
  some	
  scholars	
  

argue	
  in	
  favour	
  of	
  a	
  broad	
  interpretation.243	
  On	
  the	
  other	
  hand,	
  others	
  opt	
  for	
  a	
  restric-­‐
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tive	
  interpretation	
  arguing	
  that	
  a	
  broad	
  interpretation	
  minimizes	
  the	
  protection	
  of	
  civil-­‐

ians.244	
  The	
  existing	
  disagreement	
  between	
  scholars	
  on	
  this	
  notion	
  can	
  also	
  be	
  shown	
  by	
  

the	
  following	
  question	
  that	
  the	
  Special	
  Rapporteur	
  Ben	
  Emmerson	
  posed	
  in	
  his	
  annual	
  

report	
  to	
  the	
  Human	
  Rights	
  Council	
  in	
  March	
  2014	
  and	
  by	
  his	
  call	
  for	
  consensus	
  on	
  this	
  

issue:	
  “Does	
  the	
  guidance	
  promulgated	
  by	
  the	
  International	
  Committee	
  of	
  the	
  Red	
  Cross	
  

for	
  “direct	
  participation	
  in	
  hostilities”	
  reflect	
  customary	
  international	
  law?	
  In	
  particular,	
  

does	
   an	
   individual	
  who	
   has	
   participated	
   in	
   hostilities	
   cease	
   to	
   be	
   targetable	
   during	
   a	
  

pause	
  in	
  his	
  or	
  her	
  active	
  involvement?	
  Does	
  providing	
  accommodation,	
  food,	
  financing,	
  

recruitment	
  or	
   logistical	
   support	
  amount	
   to	
   “direct	
  participation	
   in	
  hostilities”	
   for	
   tar-­‐

geting	
   purposes?”245	
  The	
   author	
   takes	
   the	
   view	
   that	
  what	
   constitutes	
   direct	
   participa-­‐

tion	
  should	
  be	
   interpreted	
   in	
  a	
  restrictive	
  way	
   in	
  order	
   to	
  uphold	
   the	
  highest	
  possible	
  

protection	
  of	
  civilians.	
  Direct	
  participation	
  should	
  be	
  limited	
  to	
  clear-­‐cut	
  and	
  immediate	
  

involvement	
   in	
  hostilities.	
  Drone	
   targeting	
  should	
  also	
  not	
  be	
  based	
  only	
  on	
  suspicion	
  

that	
  one	
  is	
  directly	
  participating	
  in	
  hostilities.246	
  	
  

4.3.3.4	
  Targeting	
  on	
  the	
  Basis	
  of	
  Continuous	
  Combat	
  Function	
  

94.	
  The	
  doctrine	
  of	
  continuous	
  combat	
  function	
  emerged	
  to	
  counter	
  the	
  problem	
  of	
  ‘the	
  

revolving	
  door’.	
  Under	
  this	
  doctrine,	
  civilians	
  who	
  engage	
  in	
  hostilities	
  on	
  a	
  regular	
  basis	
  

will	
   no	
   longer	
   enjoy	
   immunity	
   but	
  will	
   assume	
   a	
   continuous	
   combat	
   function.	
   Conse-­‐

quently,	
   they	
  can	
  be	
   targeted	
  at	
  all	
   times.247	
  They	
  can	
  be	
  compared	
  with	
   regular	
   com-­‐

batants,	
  who	
  can	
  be	
  targeted	
  at	
  anytime	
  and	
  anywhere.	
  	
  

	
  

95.	
  In	
  this	
  thesis,	
  the	
  author	
  takes	
  as	
  a	
  starting	
  point	
  the	
  definition	
  of	
  a	
  continuous	
  com-­‐

bat	
  function	
  given	
  by	
  the	
  ICRC.248	
  However,	
  this	
  is	
  only	
  one	
  point	
  of	
  view,	
  and	
  there	
  are	
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many	
  commentaries	
  on	
   these	
  guidelines.249	
  This	
   controversy	
   can	
  be	
   shown	
  by	
   the	
   fol-­‐

lowing	
  question	
  that	
  was	
  posed	
  by	
  the	
  Special	
  Rapporteur	
  Ben	
  Emmerson	
  in	
  his	
  annual	
  

report	
  to	
  the	
  Human	
  Rights	
  Council	
  in	
  March	
  2014	
  and	
  by	
  his	
  call	
  for	
  consensus	
  on	
  the	
  

issue:	
  “Assuming	
  that	
  a	
  non-­‐international	
  armed	
  conflict	
  exists,	
  does	
  the	
  test	
  of	
  “contin-­‐

uous	
  combat	
   function”,	
  as	
  elaborated	
  by	
  the	
   International	
  Committee	
  of	
   the	
  Red	
  Cross	
  

for	
  determining	
  whether	
  a	
  “member”	
  of	
  an	
  armed	
  group	
  (such	
  that	
  that	
  person	
  may	
  be	
  

targeted	
  with	
  lethal	
  force	
  at	
  any	
  time)	
  reflect	
  customary	
  international	
  law?	
  If	
  not,	
  what	
  

is	
  the	
  correct	
  test?”250	
  

	
  

96.	
  According	
   to	
   the	
   Interpretive	
   Guidance	
   of	
   the	
   ICRC,	
   a	
   continuous	
   combat	
   function	
  

does	
  not	
  depend	
  on	
  an	
  abstract	
  affiliation,	
  but	
  rather	
  on	
  the	
   functional	
  criteria	
  of	
  con-­‐

duct	
  of	
  hostilities	
  on	
  behalf	
  of	
  a	
  non-­‐State	
  party	
   to	
   the	
  conflict.251	
  Suspected	
   terrorists	
  

with	
  a	
  continuous	
  combat	
  function	
  are	
  those	
  who	
  are	
  permanent	
  members	
  of	
  the	
  mili-­‐

tary	
  wing	
  of	
  the	
  party	
  to	
  the	
  conflict.	
  Being	
  member	
  of	
  the	
  opposing	
  party	
   is	
  not	
  suffi-­‐

cient.	
  He/she	
  must	
  at	
  least	
  be	
  a	
  member	
  of	
  the	
  armed	
  forces	
  of	
  that	
  group.	
  It	
  implies	
  a	
  

lasting	
  integration	
  into	
  an	
  armed	
  group.	
  Continuous	
  function	
  can	
  entail	
  the	
  preparation,	
  

execution,	
  or	
  command	
  of	
  operations.	
  It	
  concerns	
  also	
  individuals	
  who	
  repeatedly	
  par-­‐

ticipate	
   in	
  hostilities,	
  which	
   indicates	
   that	
   the	
   conduct	
   is	
  more	
   than	
   just	
  a	
   sporadic	
  or	
  

temporary	
  role	
  in	
  the	
  hostilities.252	
  	
  

	
  

97.	
  This	
   doctrine	
   is	
   not	
  without	
   controversy.253	
  One	
   could	
   disapprove	
   of	
   this	
   doctrine	
  

because	
  it	
  diminishes	
  civilian	
  protection	
  and	
  goes	
  against	
  the	
  treaty	
  language	
  that	
  limits	
  

targeting	
  to	
  ‘such	
  time’.254	
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  example:	
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  Interpretative	
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  on	
  the	
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  of	
  Direct	
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  in	
  Hostili-­‐
ties:	
  A	
  Critical	
  Analysis”,	
  Harvard	
  NSJ	
  2010,	
  Vol.	
  1,	
  21-­‐24;	
  W.	
  H.	
  BOOTHBY,	
  “Direct	
  Participation	
  in	
  Hostilities	
  –	
  A	
  
Discussion	
  of	
  the	
  ICRC	
  Interpretative	
  Guidance”,	
  JIHLS	
  2010,	
  153-­‐156.	
  
250	
  B.	
  EMMERSON,	
  Report	
  of	
  the	
  Special	
  Rapporteur	
  on	
  the	
  Promotion	
  and	
  Protection	
  of	
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  Rights	
  and	
  Fun-­‐
damental	
  Freedoms	
  While	
  Countering	
  Terrorism,	
  UN	
  Doc.	
  A/HRC/25/59	
  (2014),	
  19,	
  para.	
  71	
  (f).	
  
251	
  ICRC,	
   Interpretive	
  Guidance	
  on	
  the	
  Notion	
  Of	
  Direct	
  Participation	
  in	
  Hostilities	
  under	
  International	
  Humani-­‐
tarian	
   Law,	
  May	
   2009,	
   available	
   at	
   www.icrc.org/eng/assets/files/other/icrc-­‐002-­‐0990.pdf,	
   33-­‐35;	
   N.	
  MELZER,	
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   the	
  Balance	
  between	
  Military	
  Necessity	
   and	
  Humanity:	
   A	
  Response	
   to	
   Four	
   Critiques	
   of	
   the	
   ICRC's	
  
Interpretive	
  Guidance	
  on	
  the	
  Notion	
  of	
  Direct	
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  in	
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  N.Y.U.	
  J.	
  Int’L	
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  &	
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  Vol.	
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  3,	
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  on	
  the	
  Use	
  of	
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  Aircraft	
   in	
  Counter-­‐
terrorism	
  Operations,	
  UN	
  Doc.	
  A/68/389	
  (2013),	
  20-­‐21,	
  para.	
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Direct	
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   under	
   International	
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   2009,	
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   Hostilities”	
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  Int’L	
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  &	
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  2010,	
  Vol.	
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  655-­‐660;	
  M.	
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  SCHMITT,	
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  Direct	
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98.	
  This	
  category	
   is	
  problematic	
  within	
   the	
  context	
  of	
  counter-­‐terrorist	
  operations.	
  Of-­‐

ten	
  the	
  identification	
  of	
  the	
  individuals	
  responsible	
  for	
  terrorist	
  attacks	
  is	
  based	
  on	
  sus-­‐

picion	
  because	
  the	
  information	
  that	
  has	
  led	
  to	
  the	
  identification	
  of	
  the	
  person	
  is	
  marred.	
  

To	
  determine	
  that	
  a	
  person	
  has	
  a	
  continuous	
  combat	
  function	
  it	
  is	
  very	
  important	
  to	
  rely	
  

on	
   accurate	
   and	
   correct	
   information	
   and	
   not	
   on	
   the	
   suspicion	
   of	
   responsibility	
   for	
   an	
  

attack.255	
  It	
   is	
  also	
  very	
   important	
   to	
  base	
   this	
  qualification	
  on	
  the	
  conduct	
  and	
  not	
  on	
  

the	
  status	
  of	
  a	
  person,	
  such	
  as	
  the	
  status	
  of	
   ‘suspected	
  terrorist’	
  without	
  the	
  individual	
  

having	
  shown	
  behavior	
  that	
  could	
  amount	
  to	
  a	
  continuous	
  combat	
  function.	
  	
  

4.3.3.5	
  Targeting	
  on	
  the	
  Basis	
  of	
  Suspicion	
  

99.	
  Targeting	
  on	
  the	
  basis	
  of	
  suspicion,	
  meaning	
  on	
  the	
  basis	
  of	
  alleged	
  membership	
  in	
  a	
  

terrorist	
   group,	
   is	
   a	
   very	
   dangerous	
   targeting	
   practice.	
   According	
   to	
   the	
   Interpretive	
  

Guidance	
  of	
  the	
  ICRC,	
  membership	
  in	
  an	
  organized	
  armed	
  group,	
  i.e.	
  a	
  terrorist	
  group,	
  is	
  

defined	
  functionally	
  rather	
  than	
  formally.	
  Thus,	
   for	
  an	
  individual	
  to	
  be	
  considered	
  as	
  a	
  

member,	
  he/she	
  should	
  de	
  facto	
  exercise	
  a	
  continuous	
  combat	
  function.256	
  

	
  

100.	
  A	
  drone	
  policy	
  that	
  targets	
  on	
  the	
  basis	
  of	
  alleged	
  membership	
  to	
  a	
  terrorist	
  group	
  

and	
  associated	
  groups	
  can	
  include	
  almost	
  all	
  persons	
  supporting	
  the	
  concerned	
  terrorist	
  

ideology.	
  It	
  is	
  not	
  restricted	
  to	
  armed	
  terrorists	
  and	
  not	
  to	
  situations	
  of	
  violence,	
  rather	
  

it	
  is	
  grounded	
  on	
  the	
  assumption	
  that	
  the	
  person	
  has	
  a	
  continuous	
  combat	
  function	
  and	
  

consequently	
  can	
  be	
   targeted	
  at	
  any	
   time	
  and	
  anywhere.	
  There	
  are	
  various	
  degrees	
  of	
  

affiliation	
  with	
   terrorist	
   groups,	
  but	
  not	
  all	
   amount	
   to	
  membership.257	
  Such	
  a	
  policy	
   is	
  

very	
  dangerous,	
  too	
  broad,	
  too	
  arbitrary,	
  and	
  too	
  prone	
  to	
  error	
  and	
  abuse.	
  If	
  a	
  terrorist	
  

would	
  revoke	
  his/her	
  membership	
  to	
  a	
  terrorist	
  group,	
  will	
  the	
  drone	
  operator	
  be	
  able	
  

to	
  know	
  this?	
   It	
   is	
  very	
   likely	
  that	
  once	
  you	
  are	
   listed	
  by	
  the	
  authorities	
  as	
  a	
   terrorist,	
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   Law?,	
   Dissertation	
  University	
   of	
  
Pretoria,	
  2011,	
  53.	
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   Interpretive	
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  Notion	
  Of	
  Direct	
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  Hostilities	
  under	
  International	
  Humani-­‐
tarian	
   Law,	
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   2009,	
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   27-­‐36;	
   N.	
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  Military	
  Necessity	
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   A	
  Response	
   to	
   Four	
   Critiques	
   of	
   the	
   ICRC's	
  
Interpretive	
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  on	
  the	
  Notion	
  of	
  Direct	
  Participation	
  in	
  Hostilities”,	
  N.Y.U.	
  J.	
  Int’L	
  L.	
  &	
  Pol.	
  2010,	
  Vol.	
  42,	
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  839.	
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  N.Y.U.	
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   Pol.	
  
2010,	
  Vol.	
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you	
  will	
  remain	
  on	
  that	
  list	
  until	
  you	
  are	
  dead.258	
  For	
  these	
  reasons	
  such	
  a	
  policy	
  should	
  

be	
  condemned	
  and	
  considered	
  as	
  not	
  being	
   in	
  accordance	
  with	
  IHRL	
  and	
  IHL.	
   Instead,	
  

the	
   decision	
  whether	
   a	
   person	
  has	
   a	
   continuous	
   combat	
   function	
   should	
   depend	
  on	
   a	
  

person’s	
  behavior	
  and	
  not	
  on	
  the	
  person’s	
  status.259	
  A	
  person	
  who	
  does	
  not	
  have	
  a	
  last-­‐

ing	
   integration	
   into	
   an	
   organized	
   armed	
   terrorist	
   group,	
   but	
   rather	
   continuously	
   sup-­‐

ports	
  or	
  accompanies	
  this	
  armed	
  group,	
  is	
  not	
  involved	
  in	
  direct	
  participation	
  in	
  hostili-­‐

ties	
  and	
  cannot	
  be	
  considered	
  as	
  a	
  member	
  of	
  that	
  group.	
  These	
  persons	
  remain	
  civilians	
  

and	
   are	
   protected	
   against	
   direct	
   attacks.260	
  The	
   U.S.,	
   on	
   the	
   contrary,	
   argues	
   that	
   all	
  

members	
  of	
  Al	
  Qaeda	
  and	
  associated	
  forces	
  have	
  a	
  continuous	
  combat	
  function	
  and	
  can	
  

therefore	
  be	
  targeted	
  anytime	
  and	
  anywhere.	
  This	
  means	
  that	
  a	
  person	
  who,	
  for	
  exam-­‐

ple,	
  works	
  as	
  a	
  cook	
  for	
  Al	
  Qaeda	
  can	
  be	
  lawfully	
  targeted.261	
  	
  

	
  

101.	
  As	
  mentioned	
  above,	
  one	
  of	
  the	
  problematic	
  issues	
  that	
  has	
  a	
  significant	
  impact	
  on	
  

the	
  principle	
  of	
  distinction	
  is	
  that	
  terrorist	
  attacks	
  are	
  often	
  conducted	
  by	
  armed	
  groups	
  

that	
  associate	
  themselves	
  with	
  other	
  terrorist	
  groups.	
  They	
  take	
  inspiration	
  from	
  these	
  

groups	
  without	
  actually	
  being	
  part	
  of	
  their	
  organizational	
  structure	
  and	
  without	
  forming	
  

together	
  an	
  organized	
  armed	
  group	
  to	
  the	
  conflict.	
  This	
  makes	
  it	
  more	
  difficult	
  to	
  identi-­‐

fy	
  who	
  is	
  party	
  to	
  the	
  conflict	
  and	
  consequently	
  makes	
  it	
  more	
  difficult	
  to	
  determine	
  the	
  

status	
  of	
  persons	
  according	
  to	
  the	
  principle	
  of	
  distinction,	
  which	
  on	
  its	
  turn	
  determines	
  

who	
  can	
  be	
  lawfully	
  targeted	
  and	
  who	
  cannot.	
  This	
  problem	
  of	
  fragmentation	
  is	
  what	
  is	
  

currently	
  happening	
  with	
  the	
  terrorist	
  group	
  Al	
  Qaeda.262	
  According	
  to	
  the	
  author	
  of	
  this	
  

thesis,	
  these	
  loosely	
  linked	
  individuals	
  should	
  be	
  considered	
  as	
  having	
  protected	
  civilian	
  

status	
  and	
  might	
  only	
  be	
  targeted	
  with	
  deadly	
  force	
  when	
  directly	
  participating	
  in	
  hostil-­‐

ities,	
  which	
  means	
  they	
  would	
  loose	
  their	
  civilian	
  protection	
  for	
  ‘such	
  time’	
  as	
  they	
  are	
  

participating	
  in	
  hostilities,	
  this	
  in	
  order	
  to	
  uphold	
  the	
  highest	
  possible	
  protection	
  of	
  in-­‐

nocent	
  civilians.	
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   Dissertation	
  University	
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  2011,	
  53-­‐54.	
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  2013,	
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  International	
  Humani-­‐
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  May	
  2009,	
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  2013,	
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  2,	
  185-­‐201.	
  



	
   48	
  

102.	
  With	
  regard	
  to	
  the	
  discussion	
  on	
  targeting	
  on	
  the	
  basis	
  of	
  suspicion,	
  it	
  is	
  also	
  worth	
  

noting	
   the	
  difference	
  between	
   ‘signature	
  strikes’263	
  and	
   ‘personality	
  strikes’.264	
  Person-­‐

ality	
  strikes	
  are	
  strikes	
  conducted	
  with	
  a	
  high	
  degree	
  of	
  confidence	
  about	
  knowing	
  the	
  

identity	
  of	
  the	
  target.	
  Signature	
  strikes,	
  on	
  the	
  other	
  hand,	
  are	
  drone	
  attacks	
  that	
  target	
  

“groups	
  of	
  men	
  who	
  bear	
  certain	
  signatures,	
  or	
  defining	
  characteristics	
  associated	
  with	
  

terrorist	
   activity,	
   but	
   whose	
   identities	
   aren’t	
   known.”265 	
  With	
   regard	
   to	
   signature	
  

strikes,	
  it	
  is	
  also	
  necessary	
  to	
  go	
  further	
  than	
  just	
  establishing	
  that	
  a	
  person	
  is	
  acting	
  in	
  a	
  

suspicious	
  way.	
  The	
  possible	
  target	
  should	
  act	
  in	
  the	
  manner	
  required	
  by	
  the	
  signature	
  

such	
  as	
  handling	
  explosives	
  or	
  transporting	
  weapons,	
  which	
  qualify	
  as	
  situations	
  of	
  di-­‐

rect	
  participation	
  in	
  hostilities.	
  The	
  U.S.,	
  for	
  example,	
  considers	
  males	
  of	
  military	
  age	
  in	
  

areas	
  of	
  known	
  terrorist	
  activity	
  as	
  combatants	
  and	
  thus	
  targetable.	
  This	
  is	
  an	
  example	
  

of	
   a	
   legally	
   inadequate	
   signature	
   as	
   it	
   is	
   inconsistent	
  with	
   the	
  principle	
   of	
   distinction.	
  

Being	
  a	
  male	
  of	
  military	
  age	
  present	
  in	
  an	
  area	
  of	
  known	
  terrorist	
  activity	
  does	
  not	
  make	
  

you	
  a	
  member	
  of	
  a	
  terrorist	
  group	
  nor	
  does	
  it	
  mean	
  that	
  the	
  individual	
  is	
  participating	
  in	
  

hostilities.	
  This	
  is	
  a	
  criterion	
  that	
  is	
  prone	
  to	
  error,	
  abuse,	
  and	
  arbitrariness.266	
  	
  

4.3.3.6	
  Drone	
  Targeting	
  of	
  Suspected	
  Terrorists	
  and	
  the	
  Principle	
  of	
  

Distinction	
  

103.	
  Armed	
  drones	
  have	
   features	
   that	
   can	
  enable	
   the	
  operator	
   to	
  better	
   adhere	
   to	
   the	
  

obligations	
  set	
  forth	
  by	
  the	
  principle	
  of	
  distinction.	
  Still,	
  like	
  any	
  other	
  weapon	
  an	
  armed	
  

drone	
   can	
   be	
   used	
   to	
   conduct	
   indiscriminate	
   attacks	
   against	
   civilians.267	
  The	
   informal	
  

structure	
  of	
  terrorist	
  groups	
  makes	
  it	
  also	
  more	
  difficult	
  to	
  take	
  a	
  well-­‐based	
  targeting	
  

decision	
  that	
  is	
  in	
  accordance	
  to	
  the	
  principle	
  of	
  distinction.	
  

	
  

104.	
  Drones	
   have	
   extensive	
   capabilities	
  with	
   regard	
   to	
   intelligence-­‐gathering	
   and	
   sur-­‐

veillance.	
  This	
  makes	
  it	
  easier	
  to	
  identify	
  legitimate	
  targets.	
  However,	
  the	
  identification	
  

of	
  suspected	
  terrorists	
   is	
  more	
  complex	
  than	
  in	
  traditional	
  conflicts.268	
  These	
   individu-­‐
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  See	
  following	
  article	
  for	
  further	
  information	
  on	
  signature	
  strikes	
  under	
  IHL	
  and	
  IHRL:	
  K.	
  J.	
  HELLER,	
  ”	
  One	
  Hell	
  
of	
  a	
  Killing	
  machine:	
  Signature	
  Strikes	
  and	
  International	
  Law”,	
  JICJ	
  2013,	
  92-­‐106	
  and	
  114-­‐117.	
  
264	
  L.	
  MAY,	
  ”Targeted	
  Killings	
  and	
  Proportionality	
  in	
  Law:	
  Two	
  Models”,	
  JICJ	
  2013,	
  48.	
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  K.	
  J.	
  HELLER,	
  “One	
  Hell	
  of	
  a	
  Killing	
  machine:	
  Signature	
  Strikes	
  and	
  International	
  Law”,	
  JICJ	
  2013,	
  90.	
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  K.	
  J.	
  HELLER,	
  “One	
  Hell	
  of	
  a	
  Killing	
  machine:	
  Signature	
  Strikes	
  and	
  International	
  Law”,	
  JICJ	
  2013,	
  94-­‐103.	
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  R.	
  BLANK,	
  “After	
  ‘Top	
  Gun’:	
  How	
  Drone	
  Strikes	
  Impact	
  The	
  Law	
  of	
  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  691;	
  
S.	
  GORDON,	
  “Civilian	
  Protection-­‐	
  What’s	
  Left	
  of	
  the	
  Norm”,	
  in	
  S.	
  PERRIGO	
  &	
  J.	
  WHITMAN	
  (eds),	
  The	
  Geneva	
  
Conventions	
  under	
  Assault,	
  London,	
  Pluto	
  Press,	
  2010,	
  77	
  and	
  79.	
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  S.	
  GORDON,	
  “Civilian	
  Protection-­‐	
  What’s	
  Left	
  of	
  the	
  Norm”,	
  in	
  S.	
  PERRIGO	
  &	
  J.	
  WHITMAN	
  (eds),	
  The	
  Geneva	
  
Conventions	
  under	
  Assault,	
  London,	
  Pluto	
  Press,	
  2010,	
  77	
  and	
  79.	
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als,	
  for	
  example,	
  normally	
  do	
  not	
  wear	
  a	
  uniform	
  that	
  would	
  make	
  it	
  easy	
  to	
  distinguish	
  

them	
  form	
  innocent	
  civilians,	
  or	
  do	
  not	
  wear	
  their	
  weapons	
  openly,	
  precisely	
  in	
  order	
  to	
  

appear	
  as	
   innocent	
   civilians.	
  The	
  key	
   to	
  accurate	
  and	
  discriminatory	
   targeting	
  of	
   such	
  

individuals	
  is	
  intelligence	
  information,	
  extensive	
  surveillance,	
  and	
  reconnaissance	
  capa-­‐

bilities.	
  If	
  armed	
  forces	
  would	
  use	
  force	
  against	
  individuals	
  who	
  are	
  simply	
  suspected	
  of	
  

planning	
  or	
  having	
  planned	
  terrorist	
  attacks,	
  the	
  basic	
  foundations	
  of	
  IHL	
  would	
  be	
  seri-­‐

ously	
  undermined.269	
  The	
  principle	
  of	
  distinction	
  demands	
  more	
  than	
  just	
  suspicion.270	
  

This	
   implies	
   that	
  someone	
  who	
  appears	
   to	
  be	
  a	
  civilian	
   is	
   in	
   fact	
  a	
  civilian	
  and	
  will	
  be	
  

protected.271	
  Drones	
  have	
  the	
  ability	
  to	
  track	
  and	
  analyse	
  the	
  daily	
  activities	
  of	
  suspect-­‐

ed	
  terrorists.	
  This	
  makes	
  it	
  possible	
  to	
  distinguish	
  them	
  more	
  easily	
  from	
  innocent	
  civil-­‐

ians.	
  Drone	
  attacks	
  rely	
  on	
  high-­‐resolution	
  imagery	
  that	
  is	
  normally	
  transmitted	
  to	
  the	
  

operator	
  in	
  real	
  time.	
  In	
  comparison	
  to	
  manned	
  aircrafts	
  and	
  ground-­‐based	
  systems	
  this	
  

reduces	
  the	
  risk	
  of	
  wrongly	
  identifying	
  the	
  target.272	
  However,	
  recent	
  reports	
  of	
  Amnes-­‐

ty	
   International	
  and	
  Human	
  Rights	
  Watch	
  have	
  shown	
  that	
  during	
  many	
  drone	
  strikes	
  

innocent	
  civilians	
  have	
  been	
  killed	
  and	
  that	
  the	
  principle	
  of	
  distinction	
  has	
  not	
  been	
  re-­‐

spected,	
  which	
  constitutes	
  a	
  breach	
  of	
   IHL.273	
  Even	
   though	
  contemporary	
  conflicts	
  put	
  

IHL	
  to	
   the	
   ‘test’,	
   it	
  must	
  be	
  remembered	
  that	
   IHL	
  “was	
  not	
  drafted	
  to	
  rule	
  on	
  war,	
  but	
  

rather	
  to	
  protect	
  victims	
  of	
  war,	
  in	
  particular	
  civilians.”274	
  	
  

	
  

105.	
  One	
  of	
  the	
  legal	
  concerns	
  is	
  the	
  amount	
  of	
  information	
  that	
  is	
  needed	
  to	
  make	
  a	
  suf-­‐

ficient	
  evaluation	
  of	
   a	
  drone	
   strike	
   regarding	
   the	
  principles	
  of	
  distinction	
  and	
  propor-­‐

tionality	
  (see	
  also	
  section	
  4.3.4).	
  The	
  International	
  Criminal	
  Tribunal	
  of	
  the	
  Former	
  Yu-­‐

goslavia	
  (ICTY)	
  stated	
  that	
  the	
  question	
  is	
  “whether	
  a	
  reasonable	
  well-­‐informed	
  person	
  

in	
  the	
  circumstances	
  of	
  the	
  actual	
  perpetrator,	
  making	
  reasonable	
  use	
  of	
  the	
  information	
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  an	
  Old	
  Dog	
  New	
  Tricks:	
  Operationalizing	
  the	
  Law	
  of	
  Armed	
  Conflicts	
  in	
  New	
  
Warfare”,	
  Harv.	
  Nat’l	
  Sec.	
  J.	
  2010,	
  Vol.	
  1,	
  68-­‐69.	
  
270	
  F.	
  HAMPSON,	
  “The	
  Principle	
  of	
  Proportionality	
  in	
  the	
  Law	
  of	
  Armed	
  Conflict”,	
  in	
  S.	
  PERRIGO	
  &	
  J.	
  WHITMAN	
  (eds),	
  
The	
  Geneva	
  Conventions	
  under	
  Assault,	
  London,	
  Pluto	
  Press,	
  2010,	
  46.	
  
271	
  Art.	
  50	
  (1)	
  AP	
  I.	
  
272	
  L.	
  R.	
  BLANK,	
  “After	
  ‘Top	
  Gun’:	
  How	
  Drone	
  Strikes	
  Impact	
  The	
  Law	
  of	
  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  693;	
  
M.	
  N.	
  SCHMITT,	
   “Drone	
  Attacks	
  Under	
   the	
   Jus	
  ad	
  Bellum	
  and	
   Jus	
   in	
  Bello:	
  Clearing	
   the	
   'Fog	
  of	
   Law'“,	
  Y.B.	
   Int'l	
  
Humanitarian	
   L.	
   2010,	
   320;	
   P.	
  W.	
   SINGER,	
   “Military	
   Robots	
   and	
   the	
   Laws	
   of	
   War”,	
   The	
   New	
   Atlantis	
   2009,	
  
www.thenewatlantis.com/publications/military-­‐robots-­‐and-­‐the-­‐laws-­‐of-­‐war,	
  Section	
  ‘Up,	
  Up,	
  and	
  Away’.	
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  AMNESTY	
  INTERNATIONAL,	
  ”Will	
  I	
  be	
  Next?	
  US	
  Drone	
  Strikes	
  in	
  Pakistan”,	
  October	
  2013,	
  
www.amnestyusa.org/sites/default/files/asa330132013en.pdf,	
  74	
  p;	
  HUMAN	
  RIGHTS	
  WATCH,	
  ”Between	
  a	
  Drone	
  
and	
  Al-­‐Qaeda”,	
  22	
  October	
  2013,	
  http://www.hrw.org/reports/2013/10/22/between-­‐drone-­‐and-­‐al-­‐qaeda-­‐0,	
  98	
  
p.	
  See	
  also:	
  B.	
  EMMERSON,	
  Report	
  of	
  the	
  Special	
  Rapporteur	
  on	
  the	
  Promotion	
  and	
  Protection	
  of	
  Human	
  Rights	
  
and	
  Fundamental	
  Freedoms	
  While	
  Countering	
  Terrorism,	
  UN	
  Doc.	
  A/HRC/25/59	
  (2014),	
  20	
  p.	
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  A.	
  VAN	
  ENGELAND,	
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  Challenge	
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  Oxford	
  University	
  Press,	
  
2011,	
  245.	
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available	
   to	
  him	
  or	
  her,	
   could	
  have	
   expected	
   excessive	
   civilian	
   casualties	
   to	
   the	
   result	
  

from	
   the	
   attack.”275	
  One	
   could	
   argue	
   that	
   because	
   of	
   the	
   information	
   capabilities	
   of	
  

drones,	
  the	
  use	
  of	
  drones	
  establishes	
  a	
  higher	
  standard	
  for	
  use	
  of	
  information	
  regarding	
  

the	
  targets,	
  potential	
  collateral	
  damage,	
  and	
  other	
  relevant	
  IHL	
  considerations.	
   Jack	
  M.	
  

Beard	
  claims,	
  in	
  these	
  regards,	
  that	
  the	
  analysis	
  must	
  include	
  “an	
  assessment	
  of	
  the	
  key	
  

methods,	
  procedures,	
  and	
  systems	
  necessary	
  to	
  support	
  the	
  effective	
  use	
  of	
  the	
  virtual	
  

technologies	
   to	
  be	
  deployed,	
   including	
  a	
   careful	
   evaluation	
  of	
  whether	
  appropriate	
  ef-­‐

forts	
  are	
  being	
  made	
  to	
  ensure	
  the	
  databases	
  are	
  sufficiently	
  accurate	
  to	
  catch	
  mistakes	
  

by	
  human	
  operators.”276	
  

4.3.4	
  The	
  Principle	
  of	
  Proportionality	
  

4.3.4.1	
  Introduction	
  

106.	
  Once	
  a	
  legitimate	
  target	
  is	
  identified	
  on	
  the	
  basis	
  of	
  the	
  principle	
  of	
  distinction,	
  the	
  

drone	
  operator	
  must	
  assess	
   if	
   the	
  attack	
  would	
  be	
   in	
   conformity	
  with	
   the	
  principle	
  of	
  

proportionality.277	
  It	
   is	
   a	
   fundamental	
   principle	
   in	
  making	
   the	
   decision	
   on	
  whether	
   to	
  

target	
  or	
  not.	
  The	
  principle	
  prohibits	
  disproportionate	
  attacks.	
  This	
  means	
  that	
  the	
  ex-­‐

pected	
  loss	
  of	
  civilian	
  life	
  resulting	
  from	
  an	
  attack	
  cannot	
  be	
  ‘excessive’	
  but	
  must	
  be	
  in	
  

relation,	
   i.e.	
   proportionate,	
   to	
   the	
   ‘anticipated’	
  military	
   advantage	
   gained	
   from	
   the	
   at-­‐

tack.278	
  This	
  implies	
  that	
  the	
  means	
  and	
  methods	
  of	
  warfare	
  are	
  not	
  unlimited,279	
  a	
  basic	
  

principle	
  that	
  dates	
  back	
  to	
  at	
  least	
  the	
  1907	
  Hague	
  Convention	
  (HC).280	
  A	
  breach	
  of	
  this	
  

principle	
   constitutes	
   a	
   war	
   crime	
   under	
   the	
   Statute	
   of	
   the	
   International	
   Criminal	
  

Court.281	
  The	
  principle	
  of	
  proportionality	
  is	
  also	
  part	
  of	
  customary	
  international	
  law.282	
  

In	
  contrast	
  to	
  the	
  principle	
  of	
  distinction,	
   it	
  does	
  not	
  determine	
   ‘who’	
  may	
  be	
  attacked	
  

but	
   ‘how’	
  a	
   target	
  may	
  be	
  attacked.	
  The	
  principle	
  of	
  proportionality	
  could	
  also	
  be	
  per-­‐
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  IT-­‐98-­‐29-­‐T	
  (5	
  December	
  2003),	
  para.	
  58.	
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Vol.	
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  Issue	
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   I;	
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   International	
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  2011,	
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  Vol.	
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  Law	
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  Int’l	
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  694-­‐395.	
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  International	
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  Court;	
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  N.	
  SCHMITT,	
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  Cross	
  2005,	
  Vol.	
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ceived	
  as	
  meaning	
  that	
  the	
  killing	
  of	
  the	
  terrorist	
  should	
  be	
  proportionate	
  to	
  the	
  military	
  

advantage	
  achieved	
  by	
  the	
  death	
  of	
  the	
  concerned	
  terrorist.283	
  	
  

	
  

107.	
  The	
  principle	
  of	
  proportionality	
  aims	
  at	
  minimizing	
   ‘collateral	
  damage’.	
  This	
   term	
  

refers	
  to	
  the	
  civilians	
  who	
  are	
  killed	
  during	
  an	
  attack	
  on	
  a	
  military	
  target.	
  It	
  is	
  important	
  

to	
  note	
  that	
  with	
  regard	
  to	
  civilian	
  casualties	
  there	
  is	
  a	
  fundamental	
  distinction	
  between	
  

IHRL	
   and	
   IHL.	
   Both	
   legal	
   frameworks	
   prohibit	
   the	
   deliberate	
   killing	
   of	
   innocent	
   civil-­‐

ians.284	
  Importantly,	
  however,	
  IHL	
  does	
  not	
  prohibit	
  all	
  civilian	
  casualties.	
  The	
  attacking	
  

party	
   can	
   anticipate	
   that	
   some	
   civilians	
   will	
   suffer	
   harm	
   or	
   die	
   when	
   conducting	
   the	
  

drone	
  killing	
  of	
  the	
  legitimate	
  military	
  target.	
  They	
  can	
  be,	
  for	
  example,	
  civilians	
  who	
  are	
  

in	
  the	
  same	
  building	
  as	
  the	
  person	
  who	
  is	
  being	
  targeted.	
  Collateral	
  damage	
  can	
  also	
  re-­‐

sult	
  from	
  errors	
  and	
  accidents,	
  such	
  as	
  a	
  technical	
  malfunction.	
  At	
  any	
  rate,	
  the	
  principle	
  

of	
   proportionality	
   seeks	
   to	
   minimize	
   these	
   civilian	
   casualties	
   by	
   requiring	
   that	
   the	
  

amount	
  of	
  casualties	
  is	
  not	
  ‘excessive’	
  in	
  relation	
  to	
  the	
  military	
  advantage.	
  In	
  this	
  way	
  

the	
  concerned	
  principle	
  tries	
  to	
  balance	
  the	
  principles	
  of	
  humanity	
  and	
  military	
  necessi-­‐

ty.285	
  	
  

	
  

108.	
  The	
  ‘expected’	
  civilian	
  casualties	
  and	
  ‘anticipated’	
  military	
  advantage	
  must	
  be	
  eval-­‐

uated	
  on	
  the	
  basis	
  of	
  the	
  information	
  available	
  and	
  the	
  circumstances	
  at	
  the	
  time	
  of	
  the	
  

attack,	
   thus	
   not	
   in	
   hindsight.286	
  The	
   principle	
   of	
   proportionality	
   obliges	
   the	
   attacking	
  

party	
  to	
  gather	
  and	
  assess	
  information	
  about	
  the	
  target	
  and	
  the	
  persons	
  in	
  the	
  proximity	
  

of	
  the	
  target.287	
  This	
  relates	
  also	
  to	
  another	
  principle	
  of	
  IHL,	
  the	
  principle	
  of	
  precaution,	
  

which	
  entails	
  that	
  military	
  operation	
  have	
  to	
  take	
  the	
  precaution	
  of	
  sparing	
  the	
  civilian	
  

population	
  from	
  harm.	
  It	
  obliges	
  drone	
  operators	
  to	
  gather	
  sufficient	
  and	
  reliable	
  infor-­‐

mation	
  on	
  whose	
  basis	
  to	
  decide	
  whether	
  to	
  target	
  an	
  individual.	
  This	
  will	
  avoid	
  wrong-­‐

ful	
  targeting	
  and	
  disproportionate	
  impact	
  of	
  drone	
  strikes.	
  Failing	
  to	
  meet	
  the	
  principle	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
283	
  L.	
  MAY,	
  ”Targeted	
  Killings	
  and	
  Proportionality	
   in	
  Law:	
  Two	
  Models”,	
  JICJ	
  2013,	
  62;	
  M.	
  HAGGER	
  AND	
  T.	
  MCCOR-­‐
MACK,	
  ”Regulating	
  the	
  Use	
  of	
  Unmanned	
  Combat	
  Vehicles:	
  Are	
  General	
  Principles	
  of	
  International	
  Humanitarian	
  
Law	
  Sufficient”,	
  JLIS	
  2011,	
  Vol.	
  21,	
  Issue	
  2,	
  87-­‐88;	
  H.	
  E.	
  SHAMASH,	
  ”How	
  Much	
  is	
  Too	
  Much	
  -­‐	
  An	
  Examination	
  of	
  
the	
  Principle	
  of	
  Jus	
  in	
  Bello	
  Proportionality”,	
  IDF	
  L.R.	
  2005-­‐2006,	
  104-­‐109.	
  
284	
  Art.	
  2	
  ECHR;	
  Art.	
  6	
  ICCPR;	
  Art.	
  51	
  (2)	
  AP	
  I.	
  
285	
  L.	
  R.	
  BLANK,	
  “After	
  ‘Top	
  Gun’:	
  How	
  Drone	
  Strikes	
  Impact	
  The	
  Law	
  of	
  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  694-­‐
695.	
  
286	
  Art.	
  51	
  (5)	
  AP	
  I.	
  	
  
287	
  L.	
  R.	
  BLANK,	
  “After	
  ‘Top	
  Gun’:	
  How	
  Drone	
  Strikes	
  Impact	
  The	
  Law	
  of	
  War”,	
  U.	
  Pa.	
  J.	
  Int’l	
  L.	
  2012,	
  Vol.	
  33,	
  696-­‐
697.	
  



	
   52	
  

of	
  precaution	
  will	
  also	
  imply	
  a	
  violation	
  of	
  the	
  principle	
  of	
  distinction	
  and	
  proportionali-­‐

ty.288	
  	
  

4.3.4.2	
  Drone	
  Targeting	
  of	
  Suspected	
  Terrorists	
  and	
  the	
  Principle	
  of	
  

Proportionality	
  

109.	
  Drones	
  offer	
  great	
  opportunities	
  for	
  compliance	
  with	
  the	
  principle	
  of	
  proportionali-­‐

ty.289	
  As	
  stated	
  above,	
  drones	
  are	
  capable	
  of	
  collecting	
  real-­‐time	
  information	
  about	
  the	
  

target,	
  the	
  civilian	
  population	
  in	
  the	
  area	
  around	
  the	
  target,	
  and	
  the	
  potential	
  for	
  civilian	
  

casualties.	
  By	
  allowing	
  to	
  observe	
  the	
  target	
  and	
  the	
  possible	
  strike	
  location(s)	
  for	
  long	
  

periods	
  of	
  time,	
  they	
  offer	
  the	
  opportunity	
  to	
  strike	
  when	
  the	
  possibility	
  of	
  minimizing	
  

collateral	
  damage	
  is	
  at	
  its	
  height.290	
  In	
  most	
  cases	
  this	
  should	
  significantly	
  improve	
  the	
  

accuracy	
  of	
  the	
  attack.291	
  	
  

	
  

110.	
  Even	
  though	
  drones	
  should	
  make	
  it	
  possible	
  to	
  adhere	
  more	
  effectively	
  to	
  the	
  prin-­‐

ciple	
  of	
  proportionality,	
  they	
  also	
  raise	
  serious	
  legal	
  concerns	
  in	
  this	
  context.	
  First,	
   the	
  

use	
  of	
  armed	
  drones	
  poses	
  challenges	
   to	
   the	
   interpretation	
  of	
   the	
  principle	
  of	
  propor-­‐

tionality.	
  What	
  should	
  be	
  understood,	
  for	
  example,	
  under	
  ‘expected’	
  collateral	
  damage?	
  

How	
  ‘military’	
  should	
  the	
  advantage	
  be?	
  How	
  should	
  one	
  compare	
  civilian	
  harm	
  to	
  mili-­‐

tary	
  advantage	
  in	
  different	
  combat	
  situations,	
  for	
  example	
  with	
  regard	
  to	
  terrorism,	
  and	
  

across	
  cultures?	
  The	
  new	
  precision	
  capabilities	
  of	
  drones	
  influence	
  these	
  issues.292	
  The	
  

heightening	
  capabilities	
  of	
  drones	
  also	
  seem	
  to	
  alter	
  the	
  interpretation	
  of	
  civilian	
  casual-­‐

ties.293	
  There	
  is	
  a	
  growing	
  perception	
  that	
  proportionality	
  requires,	
  instead	
  of	
  no	
  exces-­‐

sive	
  casualties,	
  no	
  casualties	
  at	
  all.	
  Such	
  a	
  zero	
  casualty	
  standard	
  would	
  be	
  impossible	
  to	
  

reach,	
  unless	
  all	
  persons	
  in	
  the	
  combat	
  zone	
  would	
  be	
  considered	
  to	
  be	
   legitimate	
  tar-­‐
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gets,	
  which	
  would	
  be	
  a	
  very	
  dangerous	
  and	
  unacceptable	
  conclusion.294	
  It	
  could	
  also	
  lead	
  

to	
  considering	
  the	
  law	
  as	
  entirely	
  unreasonable	
  or	
  to	
  refraining	
  from	
  any	
  military	
  opera-­‐

tion	
  out	
  of	
  fear	
  for	
  legal	
  violations.	
  Second,	
  one	
  of	
  the	
  legal	
  concerns	
  already	
  raised	
  with	
  

regard	
  to	
  the	
  principle	
  of	
  distinction,	
  i.e.	
  regarding	
  the	
  amount	
  of	
  information	
  needed	
  to	
  

make	
  a	
  sufficient	
  evaluation	
  of	
  a	
  drone	
  strike,	
  can	
  also	
  be	
  raised	
  with	
  regard	
  to	
  the	
  prin-­‐

ciple	
  of	
  proportionality.	
  Drones	
  may	
  create	
  a	
  higher	
  standard	
  because	
  of	
  the	
  possibilities	
  

of	
  more	
  precise	
   targeting.	
  However,	
   it	
   is	
   important	
   to	
  recognize	
  also	
  the	
   limits	
  of	
  data	
  

analysis.	
  The	
  information	
  gathered	
  by	
  drones	
  can	
  sometimes	
  be	
  overwhelming	
  and	
  may	
  

even	
  impede	
  the	
  drone	
  operator	
  to	
  conduct	
  the	
  attack	
  in	
  a	
  precise	
  and	
  correct	
  way	
  be-­‐

cause	
  of	
  the	
  flood	
  of	
  information.	
  Reaper	
  drones	
  (a	
  specific	
  type	
  of	
  drone),	
  for	
  example,	
  

are	
  able	
  to	
  record	
  video	
  in	
  over	
  thirty	
  directions	
  at	
  once.295	
  Investigations	
  into	
  an	
  attack	
  

in	
  February	
  2010	
  in	
  Afghanistan	
  showed	
  that	
  information	
  overload	
  was	
  the	
  reason	
  for	
  

the	
  mistaken	
   targeting	
  of	
  23	
   innocent	
  Afghan	
   civilians.296	
  Another	
  problem	
  relating	
   to	
  

data	
  gathering	
   is	
  that	
  drone	
  strikes’	
  protocols	
  often	
  seem	
  to	
  be	
  unable	
  to	
  take	
  the	
  cul-­‐

tural	
   context	
   into	
  account.	
  This	
   can	
   lead	
   to	
  disproportionate	
  attacks.	
  For	
  example,	
   the	
  

U.S.	
  conducted	
  a	
  drone	
  strike	
  on	
  a	
  heavily	
  armed	
  group	
  that	
  included	
  men	
  connected	
  to	
  

Al	
   Qaeda	
   and	
   persons	
   acting	
   in	
   a	
   manner	
   consistent	
   with	
   Al	
   Qaeda	
   linked	
   militants.	
  

However,	
  after	
  the	
  attack	
  it	
  became	
  clear	
  that	
  this	
  was	
  a	
  type	
  of	
  meeting	
  held	
  to	
  resolve	
  

local	
  disputes.	
  It	
  turned	
  out	
  that	
  members	
  of	
  the	
  Taliban	
  had	
  to	
  be	
  present	
  in	
  order	
  for	
  

the	
  resolution	
  of	
  the	
  dispute	
  to	
  be	
  binding.	
  Thirty-­‐eight	
  civilians	
  and	
  four	
  Taliban	
  were	
  

killed,	
   these	
   last	
  were	
   the	
   only	
   Taliban	
  members	
   present.297	
  Third,	
   the	
   heightening	
   of	
  

the	
   IHL	
  standards	
  and	
  obligations	
  may	
  have	
   the	
  effect	
   that	
  parties	
  opt	
   for	
   less	
  precise	
  

weapons	
   in	
  order	
   to	
   avoid	
   these	
   standards.	
  This	
  would	
  be	
   at	
   the	
   expense	
  of	
   innocent	
  

civilians.298	
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4.3.5	
  Principle	
  of	
  Military	
  Necessity	
  

111.	
  The	
  principle	
  of	
  military	
  necessity	
  entails	
   that	
  only	
  a	
  certain	
  amount	
  of	
   force	
  and	
  

only	
  certain	
  actions	
  that	
  are	
  needed	
  to	
  accomplish	
  a	
  reasonable	
  military	
  objective	
  can	
  be	
  

used,	
  and	
  that	
  these	
  have	
  to	
  offer	
  a	
  definite	
  military	
  advantage.299	
  The	
  principle	
  is	
  gen-­‐

erally	
   considered	
   to	
   constitute	
   international	
   customary	
   law.300	
  Article	
   8	
   of	
   the	
   Rome	
  

Statute	
  defines	
   the	
  breach	
  of	
   this	
  principle	
  as	
  a	
  war	
   crime	
  by	
  defining	
  as	
  a	
  war	
   crime	
  

attacks	
  against	
  civilian	
  objects	
  and	
  “[d]estroying	
  or	
  seizing	
  the	
  enemy’s	
  property	
  unless	
  

such	
  destruction	
  or	
  seizure	
  be	
  imperatively	
  demanded	
  by	
  the	
  necessities	
  of	
  war.”	
  

	
  

112.	
  Ryan	
  J.	
  Vogel,	
  foreign	
  affairs	
  specialist	
  for	
  the	
  U.S.	
  Office	
  of	
  the	
  Secretary	
  of	
  Defense,	
  

argues	
  that	
  drone	
  targeting	
  offers	
  a	
  definite	
  military	
  advantage	
  in	
  the	
  war	
  on	
  terror	
  be-­‐

tween	
  the	
  U.S.	
  and	
  terrorist	
  groups,	
  because	
  of	
  its	
  ability	
  to	
  find	
  and	
  identify	
  terrorists	
  

and	
  to	
  enter	
   into	
  territories	
  that	
  are	
  not	
  reachable	
   for	
  ground	
  forces.	
  He	
  notes	
  as	
  well	
  

that	
  the	
  evaluation	
  of	
  the	
  military	
  necessity	
  of	
  a	
  drone	
  strike	
  still	
  requires	
  a	
  case-­‐by-­‐case	
  

assessment,	
  just	
  like	
  it	
  is	
  the	
  case	
  with	
  the	
  use	
  of	
  any	
  other	
  weapon.	
  The	
  operator	
  must	
  

assess	
  if	
  the	
  drone	
  attack	
  would	
  offer	
  a	
  military	
  advantage	
  to	
  the	
  accomplishment	
  of	
  the	
  

military	
  goal.301	
  However,	
  other	
  scholars	
  state	
  the	
  opposite	
  by	
  arguing	
  that	
  drone	
  target-­‐

ing	
  does	
  not	
  offer	
  a	
  definite	
  military	
  advantage.	
  One	
  of	
   the	
  arguments	
   is,	
   for	
  example,	
  

that	
  drone	
  strikes	
  often	
  result	
  in	
  a	
  high	
  number	
  of	
  civilian	
  casualties.	
  This	
  leaves	
  fami-­‐

lies	
  and	
  friends	
  of	
  the	
  persons	
  killed	
  with	
  a	
  desire	
  for	
  revenge	
  and	
  leads	
  to	
  more	
  recruits	
  

for	
   militant	
   movements.302	
  An	
   example	
   taken	
   from	
   Living	
   Under	
   Drones,	
   a	
   report	
   by	
  

Stanford	
  Law	
  School	
  and	
  NYU	
  School	
  of	
  Law,	
  shows	
  what	
  kind	
  of	
   impact	
  drone	
  strikes	
  

have	
  on	
  people	
  that	
  are	
  constantly	
  living	
  with	
  the	
  fear	
  of	
  a	
  drone	
  strike	
  and	
  the	
  way	
  they	
  

see	
   the	
  U.S.	
  because	
  of	
   this:	
   “We	
  did	
  not	
  know	
  that	
  America	
  existed.	
  We	
  did	
  not	
  know	
  

what	
  its	
  geographical	
  location	
  was,	
  how	
  its	
  government	
  operated,	
  what	
  its	
  government	
  

was	
  like,	
  until	
  America	
  invaded	
  Iraq	
  and	
  Afghanistan.	
  We	
  do	
  know	
  that	
  Americans	
  sup-­‐

ported	
  the	
  Taliban	
  in	
  our	
  area,	
  North	
  Waziristan,	
  to	
  fight	
  off	
  the	
  Soviets.	
  But	
  [now	
  with]	
  

the	
  Soviets	
  divided	
  and	
  broken	
   [.	
   .	
   .	
   ]	
  we	
  have	
  become	
  victims	
  of	
  Americans.	
  We	
  don’t	
  

know	
   how	
   they	
   treat	
   their	
   citizens	
   or	
   anything	
   about	
   them.	
   All	
  we	
   know	
   is	
   that	
   they	
  

used	
  to	
  support	
  us,	
  and	
  now	
  they	
  don’t	
  [.	
  .	
  .	
  ]	
  [W]e	
  didn’t	
  know	
  how	
  they	
  treated	
  a	
  com-­‐
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mon	
  man.	
  Now	
  we	
  know	
  how	
  they	
   treat	
  a	
  common	
  man,	
  what	
   they’re	
  doing	
   to	
  us.”303	
  

According	
  to	
  Noam	
  Chomsky,	
  “the	
  Obama	
  administration	
  is	
  dedicated	
  to	
  increasing	
  ter-­‐

rorism	
  […]	
  Obama	
  is	
  running	
  the	
  biggest	
  terrorist	
  operation	
  that	
  exists,	
  maybe	
  in	
  histo-­‐

ry:	
  the	
  drone	
  assassination	
  campaigns,	
  which	
  are	
  just	
  part	
  of	
  it	
  [.	
  .	
  .	
  ]	
  All	
  of	
  these	
  opera-­‐

tions,	
  they	
  are	
  terror	
  operations	
  […]	
  People	
  hate	
  the	
  country	
  that’s	
  just	
  terrorizing	
  them.	
  

That’s	
   not	
   a	
   surprise.	
   Just	
   consider	
   the	
  way	
  we	
   react	
   to	
   acts	
   of	
   terror.	
   That’s	
   the	
  way	
  

other	
  people	
  react	
  to	
  acts	
  of	
  terror.”304 	
  
	
  

113.	
  Keeping	
   the	
   balance	
   between	
   military	
   necessity	
   and	
   humanity	
   is	
   a	
   very	
   difficult	
  

task,	
  particularly	
  in	
  contemporary	
  asymmetrical	
  warfare.	
  As	
  mentioned,	
  these	
  conflicts	
  

are	
  marked	
  by	
  an	
  increased	
  civilian	
  involvement.	
  This	
  has	
  led	
  to	
  a	
  continued	
  blurring	
  of	
  

the	
   traditional	
  distinctions	
   and	
   categories	
  under	
   IHL	
  which	
  determine	
  who	
   is	
   a	
   legiti-­‐

mate	
  military	
   target	
   and	
  who	
   is	
   protected	
   against	
   direct	
   attack.	
   Consequently,	
   on	
   the	
  

one	
  hand	
  civilians	
  are	
  more	
  likely	
  to	
  be	
  arbitrarily	
  and	
  erroneously	
  targeted,	
  on	
  the	
  oth-­‐

er	
  hand	
  armed	
  forces	
  bear	
  an	
  increased	
  risk	
  of	
  being	
  targeted	
  by	
  persons	
  because	
  they	
  

are	
  not	
  able	
  to	
  distinguish	
  them	
  from	
  the	
  civilian	
  population.305	
  The	
  ‘capture	
  rather	
  than	
  

kill’	
  debate	
  mentioned	
  above	
  relates	
  also	
  to	
  the	
  principle	
  of	
  military	
  necessity.	
  One	
  could	
  

pose	
  the	
  question	
  whether	
  it	
  is	
  necessary	
  from	
  a	
  military	
  standpoint	
  to	
  target	
  a	
  person	
  

with	
   lethal	
   force	
  when	
   it	
   is	
  possible	
   to	
  capture	
  him/her	
  alive,	
  and	
   if	
  equipping	
  drones	
  

with	
  hell-­‐fire	
  missiles	
  is	
  militarily	
  unnecessary	
  to	
  reach	
  the	
  military	
  objective.	
  Burning	
  a	
  

person	
  to	
  death	
  is	
  not	
  the	
  same	
  as	
  shooting	
  a	
  person.306	
  

4.4	
  Conclusion	
  on	
  the	
  Principles	
  of	
  IHL	
  

114.	
  The	
  increased	
  use	
  of	
  drones	
  for	
  counter-­‐terrorist	
  operations	
  over	
  the	
  past	
  decade	
  

has	
  led	
  to	
  legal	
  questions	
  and	
  concerns	
  regarding	
  the	
  interpretation	
  and	
  application	
  of	
  

the	
   IHL	
   principles	
   of	
   distinction,	
   proportionality,	
   humanity,	
   and	
  military	
   necessity.307	
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Drone	
   technology,	
   which	
   is	
   more	
   developed	
   than	
   the	
   technology	
   of	
   other	
   weapons,	
  

makes	
  it	
  possible	
  to	
  monitor	
  potential	
  targets	
  for	
  a	
  long	
  period	
  of	
  time	
  and	
  make	
  well-­‐

founded	
  decisions	
  before	
   targeting	
  an	
   individual.	
  As	
   stated	
  multiple	
   times,	
   this	
   should	
  

allow	
   for	
  better	
  adherence	
   to	
   the	
   IHL	
  obligations.308	
  However,	
  despite	
   these	
  enhanced	
  

technical	
   capabilities,	
   case	
   studies	
   have	
   shown,	
   for	
   example,	
   that	
  many	
   civilians	
   have	
  

been	
  killed	
  during	
  drone	
  strikes,	
  which	
  makes	
  it	
  difficult	
  to	
  claim	
  that	
  drones	
  are	
  inher-­‐

ently	
  more	
  likely	
  to	
  adhere	
  to	
  IHL	
  obligations	
  than	
  other	
  weapons.	
  In	
  October	
  2010,	
  for	
  

instance,	
   sixty-­‐nine	
   children	
   were	
   killed	
   when	
   the	
   headmaster,	
   who	
   was	
   allegedly	
   a	
  

known	
  militant,	
  was	
  targeted	
  by	
  the	
  CIA	
  with	
  the	
  use	
  of	
  a	
  drone.	
  It	
  is	
  still	
  not	
  clear	
  why	
  

the	
  school	
  was	
  targeted	
  when	
  so	
  many	
  children	
  were	
  inside.309	
  

	
  

115. 	
  Legal	
   concerns	
   have	
   been	
   raised	
   regarding	
   the	
   possible	
   development	
   of	
   a	
  

‘Playstation	
  mentality’	
  towards	
  killing	
  of	
  drone	
  operators	
  and	
  whether	
  these	
  operators	
  

can	
  still	
  be	
  emotionally	
  touched	
  by	
  a	
  humanitarian	
  sense.	
  However,	
  there	
  is	
  no	
  consen-­‐

sus	
  on	
  this	
  issue	
  as	
  shown	
  by	
  the	
  statement	
  of	
  a	
  drone	
  operator	
  who	
  claimed	
  that	
  when	
  

employing	
  drones	
  the	
  operator	
  is	
  involved	
  on	
  a	
  very	
  personal	
  level	
  as	
  the	
  operator	
  is	
  ’18	
  

inches	
   away’	
   from	
   its	
   target.	
   Regarding	
   the	
   principle	
   of	
   distinction,	
   the	
   asymmetrical	
  

aspect	
  of	
  contemporary	
  armed	
  conflicts	
  poses	
  difficulties	
  for	
  its	
  correct	
  application.	
  To	
  

determine	
  who	
  is	
  a	
  lawful	
  target	
  becomes	
  much	
  more	
  complex.	
  Besides	
  this,	
  the	
  author	
  

has	
  shown	
  that	
  there	
  also	
  exists	
  much	
  disagreement	
  on	
  key	
  legal	
  concepts	
  relating	
  to	
  the	
  

principle	
  of	
  distinction,	
   such	
  as	
   the	
  concept	
  of	
  direct	
  participation	
   in	
  hostilities,	
  which	
  

makes	
  the	
  correct	
  application	
  of	
  the	
  concerning	
  principle	
  even	
  harder.	
  The	
  author	
  also	
  

argued	
  that	
  a	
  drone	
  policy	
  that	
  targets	
  on	
  the	
  basis	
  of	
  alleged	
  membership	
  to	
  a	
  terrorist	
  

group	
   is	
   a	
   very	
  dangerous	
   targeting	
  practice	
   as	
   it	
   can	
   include	
   almost	
   all	
   persons	
   sup-­‐

porting	
  the	
  concerned	
  terrorist	
  ideology.	
  Thus,	
  such	
  a	
  policy	
  is	
  too	
  broad,	
  too	
  arbitrary,	
  

and	
  too	
  prone	
  to	
  error	
  and	
  abuse.	
  The	
  extensive	
  capabilities	
  with	
  regard	
  to	
  intelligence-­‐

gathering	
  and	
  surveillance	
  of	
  drones	
  have	
  raised	
  the	
  question	
  whether	
  drones	
  raise	
  the	
  

standard	
  of	
  information	
  that	
  is	
  needed	
  to	
  make	
  a	
  sufficient	
  evaluation	
  of	
  a	
  drone	
  strike	
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in	
  accordance	
  to	
  the	
  principle	
  of	
  distinction	
  and	
  proportionality.	
  Contrary	
  to	
  this,	
  it	
  has	
  

been	
  noted	
  that	
  the	
  amount	
  of	
  information	
  gathered	
  by	
  drones	
  can	
  also	
  be	
  overwhelm-­‐

ing	
  and	
  impede	
  correct	
  adherence	
  to	
  the	
  IHL	
  principles.	
  The	
  heightened	
  capabilities	
  of	
  

drones	
  also	
  seem	
  to	
  alter	
  the	
  interpretation	
  of	
  civilian	
  casualties	
  to	
  zero	
  casualties.	
  The	
  

author	
  argued	
  that	
  this	
  is	
  not	
  correct,	
  as	
  IHL	
  does	
  not	
  prohibit	
  all	
  civilian	
  casualties	
  but	
  

requires	
  that	
  the	
  amount	
  is	
  not	
  excessive	
  in	
  relation	
  to	
  the	
  military	
  advantage.	
  Regard-­‐

ing	
  the	
  principle	
  of	
  military	
  necessity,	
  the	
  author	
  raised	
  the	
  issue	
  of	
  whether	
  it	
   is	
  mili-­‐

tary	
  necessary	
  to	
  equip	
  drones	
  with	
  hell-­‐fire	
  missiles,	
  and	
  whether	
  drone	
  targeted	
  kill-­‐

ings	
  are	
  necessary	
  to	
  reach	
  the	
  military	
  objective	
  when	
  it	
  is	
  possible	
  to	
  capture	
  the	
  sus-­‐

pected	
   terrorist	
  alive.	
  Different	
  opinions	
  can	
  also	
  be	
  noted	
  with	
  regard	
   to	
   the	
  military	
  

advantage	
  of	
  a	
  targeted	
  killing	
  policy.	
  	
  



	
   58	
  

CHAPTER	
  5	
  	
  	
  

CONCLUSIONS	
  AND	
  RECOMMENDATIONS	
  

5.1	
  Conclusions	
  

116.	
  Drones	
   do	
   not	
   raise	
   legal	
   issues	
   for	
   the	
   fact	
   of	
   being	
  weapons.	
   A	
   targeted	
   killing	
  

conducted	
  with	
  the	
  use	
  of	
  a	
  drone	
  is	
  no	
  different	
  from	
  one	
  done	
  with	
  any	
  other	
  weapon.	
  

Armed	
  drones	
  are	
  by	
  nature	
  neither	
  discriminatory	
  nor	
  do	
  they	
  cause	
  unnecessary	
  suf-­‐

fering.	
  However,	
  specific	
  drone	
  strikes	
  can	
  raise	
   legal	
  concerns	
  and	
  questions	
  with	
  re-­‐

gard	
   to	
   the	
   legal	
   rules	
   that	
  have	
   to	
  be	
   followed	
  under	
   international	
  human	
   rights	
   and	
  

humanitarian	
   law	
  when	
   conducting	
   a	
   drone	
   targeted	
   killings	
   of	
   a	
   suspected	
   terrorist.	
  

These	
  legal	
  issues	
  will	
  depend	
  on	
  which	
  legal	
  model	
  applies	
  to	
  the	
  specific	
  drone	
  strike,	
  

i.e.	
   the	
   law	
  enforcement	
  or	
   the	
  armed	
  conflict	
  model.	
  Thus,	
  a	
  case-­‐by-­‐case	
  assessment	
  

will	
  always	
  have	
  to	
  be	
  made.	
  	
  

	
  

117.	
  Under	
  IHRL,	
  drone	
  targeted	
  killings	
  will	
  most	
  likely	
  never	
  be	
  lawful	
  and	
  justifiable.	
  

The	
  reasons	
  for	
  this	
  are	
  that	
   if	
  due	
  process	
  cannot	
  be	
  met,	
   the	
  use	
  of	
  deadly	
   force	
  can	
  

only	
  be	
  legal	
  if	
  it	
  is	
  absolutely	
  necessary	
  to	
  protect	
  the	
  life	
  of	
  others	
  while	
  the	
  amount	
  of	
  

deadly	
  force	
  has	
  to	
  be	
  proportionate	
  to	
  the	
  threat.	
  However,	
  according	
  to	
  the	
  definition	
  

of	
   targeted	
  killing	
   the	
  use	
  of	
  deadly	
   force	
   is	
  premeditated	
  and	
   intentional.	
  Only	
   in	
   the	
  

most	
  exceptional	
  of	
  circumstances	
  will	
  the	
  killing	
  of	
  a	
  person	
  as	
  the	
  sole	
  objective	
  of	
  an	
  

operation	
   be	
   justifiable	
   under	
   IHRL.	
   For	
   counter-­‐terrorist	
   operations	
   the	
   default	
   legal	
  

framework	
   is	
   the	
   law	
   enforcement	
  model,	
   i.e.	
   IHRL.	
   It	
   is	
   only	
   in	
   the	
   exceptional	
   case	
  

when	
  violence	
  between	
  a	
  State	
  and	
  a	
  terrorist	
  group	
  fulfills	
  the	
  necessary	
  requirements	
  

for	
  a	
  conflict	
  to	
  amount	
  to	
  an	
  armed	
  conflict	
  that,	
  consequently,	
  IHL	
  will	
  apply	
  as	
  lex	
  spe-­‐

cialis	
  and	
  IHRL	
  as	
  lex	
  generalis.	
  	
  

	
  

118.	
  Under	
  IHL,	
  the	
  legality	
  of	
  drone	
  targeted	
  killings	
  will	
  depend	
  on	
  a	
  number	
  of	
  issues.	
  

First,	
  when	
   the	
   violence	
   reaches	
   the	
   threshold	
  of	
   an	
   armed	
   conflict	
   one	
   should	
  deter-­‐

mine	
  whether	
  this	
  conflict	
  should	
  be	
  qualified	
  as	
  an	
  IAC	
  or	
  a	
  NIAC.	
  In	
  this	
  thesis,	
  the	
  au-­‐

thor	
  argued	
  that	
  an	
  armed	
  conflict	
  between	
  a	
  State	
  and	
  a	
  terrorist	
  group	
  should	
  be	
  qual-­‐

ified	
  as	
  a	
  NIAC.	
  Thus,	
  IHL	
  of	
  NIAC	
  would	
  apply.	
  Second,	
  one	
  of	
  the	
  most	
  essential	
  ques-­‐
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tions	
  should	
  be	
  answered,	
   i.e.	
  who	
  can	
  be	
   targeted.	
  This	
  question	
  revolves	
  around	
   the	
  

status	
  of	
   the	
   targeted	
  person	
  under	
   IHL,	
  namely	
  whether	
   the	
  person	
   is	
  a	
  combatant,	
  a	
  

civilian,	
   a	
   civilian	
   taking	
   direct	
   part	
   in	
   hostilities,	
   or	
   a	
   civilian	
   who	
   has	
   a	
   continuous	
  

combat	
  function.	
  The	
  author	
  has	
  shown	
  that	
  the	
  asymmetrical	
  aspect	
  of	
  contemporary	
  

conflicts	
  and	
  the	
  existing	
  legal	
  disagreements	
  on	
  core	
  concepts	
  make	
  it	
  more	
  difficult	
  to	
  

determine	
  who	
  is	
  a	
   lawful	
  target.	
   It	
  was	
  also	
  argued	
  that	
  targeting	
  on	
  the	
  sole	
  basis	
  of	
  

alleged	
  membership	
  to	
  a	
  terrorist	
  group	
  is	
  not	
  a	
  sufficient	
  targeting	
  criterion	
  as	
  it	
  is	
  too	
  

broad,	
  and	
  too	
  prone	
  to	
  error	
  and	
  abuse.	
  The	
  author	
  concluded	
  that	
  suspected	
  terrorists	
  

should	
  be	
   considered	
  as	
   civilians,	
   and	
   therefore	
   can	
  only	
  be	
   targeted	
   for	
   such	
   time	
  as	
  

they	
   are	
   directly	
   participating	
   in	
   hostilities	
   and	
   at	
   anytime	
   and	
   anywhere	
  when	
   they	
  

have	
  a	
  continuous	
  combat	
  function.	
  For	
  the	
  interpretation	
  of	
  these	
  concepts	
  the	
  author	
  

followed	
  the	
  interpretation	
  given	
  by	
  the	
  ICRC,	
  which	
  tries	
  to	
  uphold	
  the	
  highest	
  protec-­‐

tion	
   of	
   civilians	
   during	
   armed	
   hostilities.	
  When	
   the	
   status	
   of	
   the	
   concerned	
   person	
   is	
  

determined,	
   it	
  will	
  be	
   important	
   to	
  analyse	
  how	
  and	
  why	
  the	
  concerned	
  person	
   is	
   tar-­‐

geted.	
   This	
   analysis	
   revolves	
   around	
   the	
   other	
   fundamental	
   IHL	
   principles	
   of	
   propor-­‐

tionality,	
  humanity,	
  precaution,	
   and	
  military	
  necessity.	
  The	
  main	
   concerns	
   raised	
  with	
  

regard	
  to	
  these	
  principles	
  are	
  the	
  fear	
  of	
  the	
  possible	
  development	
  of	
  a	
  ‘Playstation	
  men-­‐

tality’,	
  the	
  influence	
  that	
  the	
  extensive	
  capabilities	
  of	
  drones	
  have	
  on	
  the	
  interpretation	
  

and	
  application	
  of	
  these	
  principles,	
  whether	
  the	
  equipping	
  of	
  drones	
  with	
  hell-­‐fire	
  mis-­‐

siles	
   is	
  military	
   necessary,	
   and	
  whether	
   the	
   IHRL	
   capture-­‐rather-­‐then-­‐kill	
   rule	
   should	
  

also	
  apply	
  under	
  IHL.	
  As	
  discussed,	
  these	
  legal	
  ambiguities,	
  uncertainties	
  and	
  controver-­‐

sies	
  with	
   regard	
   to	
   the	
   core	
   IHL	
   principles	
   are	
   not	
   new	
   questions.	
   The	
   use	
   of	
   drones	
  

makes	
   the	
   need	
   to	
   reach	
   a	
   consensus	
   on	
   these	
   legal	
   issues	
  more	
   pressing	
   in	
   order	
   to	
  

regulate	
  drone	
  targeted	
  killings	
  in	
  a	
  more	
  transparent	
  way	
  and	
  to	
  limit	
  civilian	
  casual-­‐

ties.	
  By	
  clarifying	
  these	
  legal	
  concepts	
  it	
  will	
  be	
  easier	
  and	
  more	
  transparent	
  to	
  conduct	
  

case-­‐by-­‐case	
   assessments	
   and	
   determine	
   their	
   legality.	
   Clarifying	
   IHL	
   is	
   not	
   only	
   im-­‐

portant	
  for	
  the	
  reasons	
  stated	
  above,	
  but	
  also	
  to	
  ensure	
  that	
  IHL	
  is	
  not	
  abused,	
  as	
  the	
  use	
  

of	
  drones	
  has	
  an	
  element	
  of	
  attraction	
  for	
  States.310	
  This	
  makes	
  it	
  clear	
  that	
  even	
  though	
  

it	
   is	
   important	
   for	
  States	
   to	
   reach	
  a	
   consensus	
  on	
   certain	
   critical	
   concepts	
  within	
   IHL,	
  

eventually	
  the	
  most	
  important	
  question	
  will	
  be	
  how	
  States	
  will	
  comply	
  with	
  these	
  legal	
  

regulations.	
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119.	
  To	
   conclude	
   I	
   wish	
   to	
   stress	
   that	
   one	
   cannot	
   determine	
   in	
   advance	
   if	
   a	
   targeted	
  

drone	
  killing	
  of	
  a	
  suspected	
  terrorist	
  is	
  legal	
  or	
  illegal.	
  This	
  has	
  to	
  be	
  judged	
  under	
  inter-­‐

national	
  law	
  on	
  a	
  case-­‐by-­‐case	
  assessment.311	
  	
  

	
  

“The	
   question	
   is	
   not	
   whether	
   it	
   is	
   possible	
   to	
   defend	
   ourselves	
   against	
   terrorism.	
   Of	
  

course	
  it	
  is	
  possible	
  to	
  do	
  so,	
  and	
  at	
  times	
  it	
  is	
  even	
  a	
  duty	
  to	
  do	
  so.	
  The	
  question	
  is	
  how	
  

we	
  respond.	
  On	
   that	
   issue,	
  a	
  balance	
   is	
  needed	
  between	
  security	
  needs	
  and	
   individual	
  

rights.	
  That	
  balancing	
   casts	
   a	
  heavy	
   load	
  upon	
   those	
  whose	
   job	
   is	
   to	
  provide	
   security.	
  

Not	
  every	
  efficient	
  means	
  is	
  also	
  legal.	
  The	
  ends	
  do	
  not	
  justify	
  the	
  means.	
  The	
  army	
  must	
  

instruct	
  itself	
  according	
  to	
  the	
  rules	
  of	
  the	
  law.	
  That	
  balancing	
  casts	
  a	
  heavy	
  load	
  upon	
  

the	
  judges,	
  who	
  must	
  determine	
  –	
  according	
  to	
  the	
  existing	
  law	
  –	
  what	
  is	
  permitted,	
  and	
  

what	
  forbidden.”312	
  

5.2	
  Recommendations	
  

120.	
  The	
  following	
  recommendations	
  are	
  made:	
  

	
  

• Provide	
  more	
  transparency	
  and	
  clear	
  information	
  on	
  the	
  part	
  of	
  States	
  that	
  con-­‐

duct	
  drone	
   targeted	
  killings.	
  This	
  will	
  make	
   it	
  possible	
   to	
  conduct	
  correct	
  case-­‐

by-­‐case	
   assessments,	
   to	
   conclude	
  whether	
   the	
   drone	
   strikes	
   are	
   in	
   compliance	
  

with	
   IHL	
  and	
   IHRL,	
   and	
   to	
  understand	
  what	
  definitions	
   and	
   interpretations	
   re-­‐

garding	
  IHL	
  and	
  IHRL	
  States	
  use.	
  This	
  includes:	
  

	
  

o States	
  should	
  make	
  public	
  their	
  legal	
  position	
  on	
  the	
  raised	
  concepts	
  and	
  

questions.	
  	
  

o States	
  should	
  provide	
  information	
  on	
  the	
  procedure	
  they	
  have	
  in	
  place	
  to	
  

make	
   sure	
   that	
   drone	
   targeted	
   killings	
   are	
   in	
   compliance	
   with	
   IHL	
   and	
  

IHRL	
  and	
  what	
  measures	
  they	
  have	
  in	
  place	
  to	
  ensure,	
  after	
  the	
  strike	
  has	
  

occurred,	
  that	
  the	
  legal	
  analysis	
  was	
  correct.	
  

o States	
  should	
  make	
  public	
  the	
  amount	
  of	
  civilian	
  killed	
  during	
  drone	
  tar-­‐

geted	
  killings	
  as	
  collateral	
  damage,	
  their	
  procedures	
  to	
  determine	
  whether	
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the	
   collateral	
   damage	
   would	
   be	
   excessive,	
   and	
   whether	
   they	
   have	
  

measures	
  in	
  place	
  to	
  prevent	
  casualties.	
  	
  

o States	
  should	
  clarify	
  their	
  decisions	
  on	
  using	
  lethal	
  force	
  when	
  the	
  capture	
  

of	
  the	
  suspected	
  terrorist	
  is	
  feasible.	
  

	
  

• The	
  international	
  community	
  should	
  come	
  to	
  a	
  broad	
  international	
  consensus	
  on	
  

the	
  identified	
  core	
  legal	
  concepts	
  and	
  questions.	
  The	
  U.N.	
  could	
  be	
  a	
  good	
  frame-­‐

work	
  to	
  start	
  negotiations	
  on	
  these	
  issues,	
  as	
  the	
  U.N.	
  Human	
  Rights	
  Council	
  re-­‐

cently	
  adopted	
  a	
  resolution	
  on	
  armed	
  drones	
  that	
  shows	
  the	
  willingness	
  of	
  States	
  

and	
  the	
  need	
  to	
  act	
  on	
  the	
  matter.	
  	
  

	
  

o “Direct	
  participation	
   in	
  hostilities”	
   is	
  one	
  of	
   the	
  key	
  concepts	
  on	
  which	
  a	
  

broad	
   international	
   consensus	
   is	
  needed.	
  As	
   the	
  Guidance	
  of	
   the	
   ICRC	
   is	
  

one	
  of	
  the	
  leading	
  documents	
  on	
  this	
  concept,	
  the	
  ICRC	
  should	
  be	
  involved	
  

in	
  this	
  process.	
  	
  

	
  

• Adopt	
   an	
   international	
   convention	
   on	
   armed	
   drones	
   and	
   ensure	
   that	
   the	
   key	
  

States	
  participate	
  in	
  this	
  process.	
  	
  

	
  

• The	
  international	
  community	
  and	
  civil	
  society	
  should	
  condemn	
  targeting	
  policies	
  

that	
  target	
  on	
  the	
  basis	
  of	
  suspicion.	
  States	
  should	
  ensure	
  that	
  targeting	
  decisions	
  

are	
  based	
  on	
  adequate	
  and	
   sufficient	
   intelligence	
  with	
   regard	
   to	
   the	
   target	
   and	
  

the	
  possible	
  presence	
  of	
  civilians	
  in	
  the	
  targeted	
  area.	
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