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ABSTRACT
The institutional architecture of the trinity of European Supervisory Authorities (ESAs) is called
into question. Their sectoral structure mirrors the deeply-rooted segmentation which has
traditionally characterized the financial system, as a result of which the EBA, the ESMA and the
EIOPA coordinate the micro-supervision of respectively the banking, the securities and the
insurance sector. Due to the many cross-sectoral developments that have emerged during the last
couple of decades, the sectoral pillars have started to wobble. Many Member States have reacted
to this by substituting their sectoral supervisory structure for either an integrated structure or an
objectives-based twin peaks structure. At European level, no similar (re)action has been taken.
In the plea for structural action, two lines of reasoning can be followed. One line consists of
arguments that lead to a cross-sectoral structure for European micro-supervision by putting
forward the overall assertion that the present, complex sectoral model is not able to absorb the
many challenging innovations that lie ahead of Europe and its Member States. The other line of
arguments upholds the sectoral structure: it draws attention to the fact that another structure
might neither be feasible nor imperative.
After outlining how the European single market for financial services developed alongside
sectoral lines (Chapter I), and discussing the arguments against and in favour of Europe’s sectoral
approach (Chapter II), the research paper maps out two paths for the future of European microsupervision (Chapter III): the path it could follow, and the path it should follow.
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ABBREVIATIONS
BU

Banking Union

CEBS

Committee of European Banking Supervisors

CEIOPS

Committee of European Insurance and Occupational Pensions Supervisors

CESR

Committee of European Securities Regulators

CDS

Credit default swap

CFPB

Bureau of Consumer Financial Protection

CJEU

Court of Justice of the European Union

CMU

Capital Markets Union

COB

Conduct of business

EU

European Union

EBA

European Banking Authority

ECB

European Central Bank

EIOPA

European Insurance and Occupational Pensions Authority

ESA

European Supervisory Authority, meaning the European Banking
Authority, the European Securities and Markets Authority or the European
Insurance and Occupational Pensions Authority

ECFS

European Coordinator of Financial Supervision

ESFS

European System of Financial Supervision

ESMA

European Securities & Markets Authority

ESRB

European Systemic Risk Board

FICOD

Financial Conglomerates Directive

FSAP

Financial Services Action Plan

FSOC

Financial Stability Oversight Council

IAIS

International Association of Insurance Supervisors

IOSCO

International Organization of Securities Commissions

JC

Joint Committee

MiFID II

Markets in Financial Instruments Directive II

NCA

National Competent Authority

PEPP

Pan-European Personal Pension Product

PPP

(Single market for) Personal Pension Products

PRIIPs

Packaged Retail Investment and Insurance Products (Regulation)

SSM

Single Supervisory Mechanism
iii

TEU

Treaty of the European Union

TFEU

Treaty of the Functioning of the European Union

APPENDICES
Appendix I: Illustration of the use of bancassurance as a distribution level for life insurance.
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INTRODUCTION
A. Introductory overview
1. State of play
Setting the scenery. With the focus on establishing a single market for financial services, the
European legislator has realized throughout the years that harmonized rules need to be
surrounded by strong financial supervision.1 This growing awareness is reflected in the numerous
initiatives that have succeeded each other over the last two decades during which – as an
unwritten rule – times of crisis have largely dictated the crucial reforms.2
State of play. The financial crisis (2007-2008) planted the seeds for a subsequently burgeoning
European System of Financial Supervision (ESFS), a solid network of cooperating supervisory
authorities.3 Divided into different levels, these authorities take care of the traditional objectives
of financial supervision being macro- and micro-supervision.4 Macro-supervision, that concerns
the surveillance of systemic risk in the financial system5 and in connection to that, the prevention
of financial instability, lies in the hands of a supranational body, the European Systemic Risk
Board (ESRB)6. Micro-supervision has two complementary dimensions: micro-prudential
supervision that concerns the individual financial stability of financial institutions, and conduct

1

A ‘single financial market’ is a market where capital flows freely between its participants, i.e. the Member
States, and where there is freedom to offer financial services. See, M. MIKITA, ‘EU Single Financial Market –
Prospects for changes’ [2012] e-Finanse: Financial Internet Quarterly 8(1), 53. Synonyms used throughout the
paper are internal & integrated market.
2
A. HENNESSY, ‘Redesigning financial supervision in the European Union (2009-2013)’ [2014] Journal of
European Public Policy 21(2), (151) 153; I. BEGG, ‘Regulation and Supervision of Financial Intermediaries in
the EU: The Aftermath of the Financial Crisis’ [2009] Journal of Common Market Studies 47(5), (1107) 1108.
3
European Parliament, ‘Factsheet: European System of Financial Supervision’ (2018), available at:
http://www.europarl.europa.eu/factsheets/en/sheet/84/european-system-of-financial-supervision-esfs4
O.J. ERDÉLYI, Twin Peaks for Europe: State-of-the-Art Financial Supervisory Consolidation. Rethinking the
Group Support Regime Under Solvency II (Springer 2015), 48-50; E. FERRAN, Building an EU Securities
Market (CUP 2004), 204-205.
5
Systemic risk means the risk that the financial system, nationally or globally, will break down. See, H.S.
SCOTT, ‘Reducing systemic risk through the reform of capital regulation’ [2007] Journal of International
Economic Law 13(3), (763) 764.
6
Regulation (EU) No 1092/2010 of the European Parliament and of the Council of 24 November 2010 on
European Union macro-prudential oversight of the financial system and establishing a European Systemic Risk
Board [2010] OJ L331/1 (hereafter, “ESRB Regulation”) and Council Regulation (EU) 1096/2010 of 17
November 2010 conferring specific tasks upon the European Central Bank concerning the functioning of the
European Systemic Risk Board, [2010] OJ L331/162. Art. 3(1) ESRB Regulation states that “The ESRB shall
be responsible for the macro-prudential oversight of the financial system within the Union in order to contribute
to the prevention or mitigation of systemic risks to financial stability in the Union that arise from developments
within the financial system and taking into account macroeconomic developments, so as to avoid periods of
widespread financial distress. It shall contribute to the smooth functioning of the internal market and thereby
ensure a sustainable contribution of the financial sector to economic growth.”
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of business supervision (COB) that targets the principles of conduct which financial institutions
should apply in order to protect their consumers’7 interests8. Both dimensions involve the
supranational level as well as the national level. At the supranational level, three European
Supervisory Authorities (ESAs) are responsible, each for a different financial sector.9 For the
banking sector, the European Banking Authority (EBA) is in place10; for the insurance sector,
the responsibility lies with the European Insurance and Occupational Pensions Authority
(EIOPA)11; for the investment sector, the European Securities and Markets Authority (ESMA)12
is at the helm. Cross-sectoral issues are addressed in the Joint Committee (JC) through
cooperation of all three Authorities.13 Although denominated ‘supervisory authorities’, the ESAs
are actually round tables for cooperation between the national competent authorities (NCAs),
with the aim of converging their supervisory practices. Indeed, in accordance with the
subsidiarity principle14, day-to-day micro-supervision takes place at Member State level.
Another chapter of financial supervision was written in response to the sovereign debt crisis
(2010-2011). As part of the Banking Union (BU), the Single Supervisory Mechanism (SSM)
shifted micro-prudential supervision of credit institutions15 within the eurozone to the European
Central Bank (ECB) – thereby partially abrogating the principle of bottom-level supervision.
While the eurozone NCAs remain competent only for COB supervision, the non-eurozone NCAs
7

It is crucial to make a difference between the term consumer and the term customer. Every consumer can be
seen as a customer, but not every customer is a consumer. Customers also comprise the notion of investors. A
consumer specifically refers to ‘a natural person who is acting for purposes which are outside his trade, business
or profession. See, art. 3, § 1, (a) of Directive 2008/48/EC of the European Parliament and of the Council of 23
April 2008 on credit agreements for consumers and repealing Council Directive 87/102/EEC [2008] OJ L133/72.
In the context of financial services, consumers generally need (additional) protection. In order to facilitate the
reading of it, the paper uses the term ‘consumer’.
8
IOSCO, ‘A Resolution on International Conduct of Business Principles’ (1990), 5, marginal 18.
9
R. HERRING and J. CARMASSI, ‘The Structure of Cross-Sector Financial Supervision’ [2008] Financial
Markets, Institutions & Instruments 17(1), (51) 53.
10
Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Banking Authority) [2010] OJ L331/15 (hereafter,
“EBA Regulation").
11
Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Insurance and Occupational Pensions Authority)
[2010] OJ L331/48 (hereafter, “EIOPA Regulation”).
12
Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Securities and Markets Authority) [2010] OJ L331/84
(hereafter, “ESMA Regulation”).
13
Another joint body of the ESAs is the Board of Appeal of which the purpose is to protect the rights of the
parties that are impacted by the ESAs’ decisions (art. 58-60 ESAs’ Regulations). On the Board of Appeal see,
E. WYMEERSCH, ‘The European Financial Supervisory Authorities or ESAs’ in E. WYMEERSCH, K. HOPT
and G. FERRARINI, Financial Regulation and Supervision: A post-crisis analysis, (OUP 2012), 292-297,
marginal 9.219-9.237; S. VERHELST, ‘Renewed Financial Supervision in Europe – Final or Transitory?’
(2001) Egmont Paper 44, 37.
14
Art. 5(3) Treaty of the European Union (hereafter, “TEU”).
15
The terms ‘credit institution’ and ‘bank’ are used interchangeably in this paper.
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remain in charge of both this and micro-prudential supervision.16 The result is a complex,
“alphabet soup”17 of supervisory bodies that continues to be under construction.18

2. Holding onto an old relic: the ESA’s sectoral structure
Sectoral European model… The above “factsheet” displays a sectoral structure for the
organization of European micro-supervision.19 This is in line with the traditional separation of
financial services into the banking, the insurance and the investment sector.20 It accordingly
follows that the sector to which an institution belongs, determines the applicable rules and the
supervisor that will monitor the implementation of and adherence to the rules.21 The alternatives
to such a sectoral structure are firstly, integrated supervision and secondly, objectives-based
“twin peaks” supervision. The integrated model consists of a single supervisor that exercises
prudential as well as COB oversight of the banking, insurance and the investment sectors
together22; the twin peaks model features two distinct supervisors, one for prudential oversight
and one for COB surveillance.23 Where there is a twin peaks system, both supervisors oversee
all three market segments.24

16

C.V. GORTSOS, ‘The Role of the European Banking Authority (EBA) after the Establishment of the Single
Supervisory Mechanism (SSM)’ in M. ANDENAS and G. DEIPENBROCK, Regulating and Supervising
European Financial Markets (Springer 2016), (277) 293; CMS, ‘The European System of Financial Supervision
after the Banking Union’ (2014), available at: https://www.cms-lawnow.com/-/media/files/regzone/reports/smart-pdf/the-european-system-of-financial-supervision.pdf.
17
A term invented by TAYLOR. See, M.W. TAYLOR, ‘“Twin Peaks”: A Regulatory Structure for the New
Century’ (1995) Centre for the Study of Financial Innovation (CSFI) Working Paper 20, 7.
18
The ECB is deliberately disregarded as being one of the current European Supervisory Authorities, since its
supervisory powers are limited to the eurozone. Therefore, the paper (sometimes) refers to the tripartite structure
of the ESAs.
19
The sectoral approach can be reflected in an institutional and a functional model. The former relates to the
business lines according to which institutions differs from each other; the latter relates to the activities performed
by the institutions. This paper solely uses the general notion of “sectoral supervision”. See, The Group of Thirty,
‘The structure of Financial Supervision: Approaches and Challenges in a Global Marketplace’ (2008), 24 (also
referred to as the “Volcker report”, see n 444).
20
E. WYMEERSCH, ‘The Structure of Financial Supervision in Europe: About Single Financial Supervisors,
Twin Peaks and Multiple Financial Supervisors’ [2007] European Business Organization Law Review 8(2),
(237) 252.
21
D. CALVO, J. CRISANTO, S. HOHL and O. GUTIERREZ, ‘Financial supervisory architecture: what has
changed after the crisis?’ (2018) FSI Papers 8, 4; E. WYMEERSCH, ‘The Structure of Financial Supervision in
Europe: About Single Financial Supervisors, Twin Peaks and Multiple Financial Supervisors’ [2007] European
Business Organization Law Review 8(2), (237) 251.
22
The Group of Thirty, ‘The structure of Financial Supervision Approaches and Challenges in a Global
Marketplace’ (2008), 24.
23
In fact, the ESFS currently casts a kind of twin peaks model: it has one peak for macro-supervision (ESRB)
and one peak for micro-supervision (ESAs).
24
M. ČIHÁK and R. PODPIERA, ‘Is One Watchdog Better Than Three? International Experience with
Integrated Financial Sector Supervision’ (2006) IMF Working Paper 57, 5.
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… versus opposition. Preservation of the ESAs’ sectoral structure has required shielding against
criticism from all directions. Firstly, since the end of the twentieth century, the traditional
business lines that distinguish the different sectors from each other, have faded.25 Financial
services providers have entered each other’s domain at product, distribution and organizational
levels. In such a changed environment, the sectoral approach does not seem to fit modern
requirements any longer and poses considerable challenges in terms of efficiency and
effectiveness.26 Secondly, consumer protection, being one of the many cross-sectoral concerns
affecting all sectors, demands robust supervision. Hesitation exists as to whether the sectoral
split-up can deliver this.27 Thirdly, the financial system is forced to keep up with a number of
exciting developments that impact all three sectors. A cross-sectoral approach seems to be the
most adequate way to address the challenges and opportunities.28 Finally, the ESFS has become
sort of a hodge-podge of responsible bodies, with the ESAs in the middle of the chaos. This
raises multiple questions regarding, inter alia, the interaction between the ESAs and the national
supervisory models29, many of them without a sectoral structure.30
… at a standstill. Taken together, the above issues appear to build a convincing case to abandon
the ESAs’ sectoral structure. Yet, to date, no concrete steps towards a cross-sectoral supervisory
model are noticeable.31 The departure point remains sectoral; a cross-sectoral dimension is only
observable in the JC, the forum through which the ESAs develop a common vision.32 This
standstill raises curiosity to uncover the reasons for maintaining the tripartite division. It may be
stated that the reasons are manifold, of a diverse sort (historical, political, constitutional,
structural, etc.), and indeed revelatory for the presence of the ESAs’ sectoral structure. This
observation in turn leads to another question: to what extent can the arguments in favour of a

25

E. WYMEERSCH, ‘The Structure of Financial Supervision in Europe: About Single Financial Supervisors,
Twin Peaks and Multiple Financial Supervisors’ [2007] European Business Organization Law Review 8(2),
(237) 253.
26
M. ONADO, ‘The Consequences of European Financial Integration for the Regulatory Authorities’ [1999]
Tijdschrift voor Economie en Management 3, (233) 242.
27
BEUC, Better Finance, Finance Watch, AGE Platform Europe, EFIN and COFACE Families Europe,
‘Proposal for the EU financial supervisory reform’ (2017) Open letter, 4-6.
28
The developments that will be discussed are: anti-money laundering, Brexit, fintech and sustainable finance.
29
N. MOLONEY, ‘The European Securities and Markets Authority and Institutional Design for the EU
Financial Market – A Tale of Two Competences: Part (2) Rules in Action’ [2011] European Business
Organization Law Review 12(2), (177) 217.
30
D. CALVO, J. CRISANTO, S. HOHL and O. GUTIERREZ, ‘Financial supervisory architecture: what has
changed after the crisis?’ (2018) FSI Papers 8, 36.
31
E. MONTANARO, ‘The process towards centralisation of the European financial supervisory architecture:
the case of the banking union’ [2016] PSL Quarterly Review 69, (135) 144.
32
S. VERHELST, ‘Renewed Financial Supervision in Europe – Final or Transitory?’ (2001) Egmont Paper 44,
36-37.
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sectoral structure supersede the arguments against a sectoral structure? In other words: to which
side does the balance tip?

B. Research objectives, relevance and research question
1. Research objectives and relevance
Research objectives and relevance. The first objective of the research paper is to understand
why a sectoral structure was ever adopted and why at present, it is still in place. This objective
aims to gain an insight into the development of the European (micro-)supervisory model. The
purpose is not to repeat what has already been extensively described in literature but to linger
over those occasions at which institutional choices have been made and the rationale thereto
related. In that way, the first objective sheds a different light on the evolution of European
supervision. The second objective is to learn about the arguments that compel a change in the
institutional set-up, and the arguments for maintaining the status quo. The added value of this
objective lies in the perspective from which the topic is approached. Legal doctrine mainly
consists of studies relating to financial law that describe the different supervisory models in
abstracto, discussing the benefits and drawbacks of each of them.33 This paper intends to look at
the European micro-supervisory structure in concreto, by concentrating on the arguments against
a sectoral approach and the arguments in favour of it. It wants to grasp the potential bottlenecks
that hinder a cross-sectoral approach and discover whether or not these are surmountable. This
leads to the third objective which is to predict the future supervisory model on the basis of the
assembled information. Where could it lead to, taking account of European plans? And where
should it lead to, taking account of existing opportunities and concerns? The overall aim is of
course to design a structure that ensures at least the same, or a higher level of efficiency and
effectiveness.

2. Research question
Research question. The following research question serves to attain the aforementioned
research objectives: “What (sh)(c)ould the future institutional architecture of the European
Supervisory Authorities look like?”
Sub-questions. An answer to the main research question should be found by filling in the
following sub-questions:
33

For example, see the literary contributions of, inter alia, ČIHÁK and PODPIERA (2006), FLAMÉE and
WINDELS (2009), HERRING (2010), LANNOO (2001) and WYMEERSCH (2007).
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-

“What are the historical reasons explaining the ESAs’ sectoral structure?” (Chapter I)

-

“What are the arguments against and in favour of preserving the ESAs’ sectoral
structure? (Chapter II)

-

“Which modifications to the ESAs’ structure could and/or should be proposed in order
to enhance their operational performance?” (Chapter III)

C. Methodology
Multidisciplinary approach. The research adopts an inductive, multidisciplinary and
evaluative approach. It analyzes the ESAs’ institutional structure, discusses how the sectoral
architecture has managed to stand the test of time, and assembles the various arguments contra
and pro the current structure. On the basis of an evaluation of these arguments, an institutional
formula for European micro-supervision is devised.
Contours. Although supervision and regulation might conceptually be different34, the research
topic is of a nature to bring the two components closely together. For that reason, the regulatory
component is touched upon wherever useful. Furthermore, since the paper concentrates on the
structure of the ESAs, there is no in-depth overview of the other bodies that form part of the
ESFS – being the ESRB, the ECB and the NCAs.
Chapter I: The development of a sectoral European single market
Content, methodology and sources. The first chapter sets up a timeline to inform the reader
of how financial supervision has developed as an autonomous policy, initially at national level
and subsequently at European level. Simultaneously, the reader learns about the most important
events that have triggered decisions regarding the structural organization of supervision. To
make the timeline as complete as possible, profound historical research is carried out. For that
purpose, literature regarding the history of Europe and the single market for financial services
has been consulted.
Chapter II: Arguments against and in favour of sectoral supervision
Content, methodology and sources. The second chapter elaborates on the arguments contra
and pro the ESAs’ sectoral architecture. Because of the multidisciplinary nature of these
arguments, a thorough literature study is indispensable, going beyond the field of legal doctrine,

34

WYMEERSCH emphasizes the importance of distinguishing between regulation and supervision. Regulation
concerns the drafting of rules; supervision concerns applying the rules. See, E. WYMEERSCH, ‘The Future of
Financial Regulation and Supervision in Europe’ [2005] Common Market Law Review 42(4), (987) 988.
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extending to the domains of law and economics, politics and political economy. A significant
source of “inside” information regarding the ESAs’ institutional set-up is the feedback that the
Commission recently received from various stakeholders35, in response to a public consultation
on the ESAs’ operations.36 In addition to a literature study, comparative research has been
conducted. The chapter looks at the US’s financial supervisory architecture where the question
concerning the most apt design for efficient and effective supervision has also been debated.37
The selection of the US’s financial framework for comparative study is justified by the federal
dimension that characterizes the legal system.38 A parallel can be drawn between the US’s state
and federal levels and the EU’s national and supranational levels.
Chapter III: Reshaping Europe’s micro-supervisory model
Content, methodology and sources. The last chapter is of a descriptive sort. On the basis of
the arguments assembled in the second chapter, the third chapter discusses the future of
European micro-supervision. It makes a thoughtful estimate about the course set by the
European legislator (what could it look like?), but also looks at the subject from a normative
perspective (what should it look like?). The comparative research method has also been used
for this chapter: the US’s current supervisory model could serve as a valuable and instructive
“school” in the contemplation of the future European model.

35

I use the term stakeholders to indicate all parties that have responded to the Commission’s consultation; I do
not intend to specifically refer to the actual stakeholder groups of the ESMA, the EBA and the EIOPA. See, art.
37 ESAs’ Regulations.
36
The Commission has the duty to triennially review the ESAs’ operations (art. 81 ESAs’ Regulations). The
last review dates from 2017. Amongst other elements, the Commission surveyed the ESAs’ institutional
architecture. All responses are publicly available. For the Commission’s questionnaire, see, Commission ‘Public
Consultation on Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November
2010 establishing a European Supervisory Authority (European Banking Authority) amending Decision No
716/2009/EC and repealing Commission Decision 2009/78/EC (the "EBA Regulation"); Regulation (EU) No
1094/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Insurance and Occupational Pensions Authority) amending Decision No
716/2009/EC and repealing Commission Decision 2009/78/EC (the "EIOPA Regulation"); and Regulation (EU)
No 1095/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Securities and Markets Authority) amending Decision No 716/2009/EC and
repealing Commission Decision 2009/78/EC (the "ESMA Regulation")’ (2017), 21-22 (hereafter, “Commission,
‘Public Consultation on the ESAs’ Regulations’, n 36”). All answers be retrieved from the Commissions’
website. See: https://ec.europa.eu/eusurvey/publication/esas-operations-2017?surveylanguage=en.
37
The suggestion has also been made by several stakeholders. See, BEUC, Better Finance, Finance Watch, AGE
Platform Europe, EFIN and COFACE Families Europe, ‘Proposal for the EU financial supervisory reform’
(2017) Open letter, 6, footnote 9.
38
A. MARCACCI, Regulating Investor Protection under EU Law. The Unbridgeable Gaps with the U.S. and
the Way Forward (Palgrave 2018), vii.
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CHAPTER I: THE DEVELOPMENT OF A SECTORAL EUROPEAN
SINGLE MARKET
Introduction. The first chapter functions as a preparatory guide for the other chapters. Before
exploring the reasons against and for a sectoral perspective on European supervision, it is
essential to first situate both perspectives in a broader context. The reason for doing so, lies in
the past: it is curious to observe that the moment at which the European sectoral legal framework
for banking, securities and insurance services started to develop, more or less coincides with the
emergence of a cross-sectoral rapprochement between these financial services. By way of a
timeline, the following sections discuss these two paradoxical evolutions which cross each other
at a significant point in European history: the establishment of the single market.

A. Historical roots of sectoral financial law
Historical roots of sectoral financial law. Never has there been an individual who prescribed
the division in financial law (regulation and supervision) between a banking sector, a securities
sector and an insurance sector. On the contrary, the story behind this typical separation is one of
historical events.39
Banking. Banks, in particular their financial stability, started to cause tumult in the Interbellum;
ever since then, they have been vigilantly watched. The Great Depression of 1929 had an
international domino-effect of bank failures. National responses thereupon widely differed: in
the UK, self-regulation by a ‘club’ of banks was the norm40 whereas in Germany, banking
regulation and supervision immediately emerged.41 In France, the existing rules were tightened.42
Traces of international initiatives in the banking sector are noticeable half a decade later when
the Basel Committee issued the famous Basel Standards. 43
39

V. COLAERT, ‘European Banking, Securities and Insurance Law: Cutting Through Sectoral Lines?’ [2015]
Common Market Law Review 52(6), (1579) 1580-1581.
40
C. PROCTOR, The law and practice of international banking (OUP 2015), 4, marginal 1.04; P. RAWLINGS,
A. GEORGOSOULI and C. RUSSO, ‘Regulation of financial services: aims and methods’ (2014) Queen Mary
University Centre for Commercial Law Studies, 9-10; J. PEETERS, ‘Re-Regulation of the Financial Services
Industry in the United Kingdom’ [1988] University of Pennsylvania Journal of Business Law 10(3), (371) 395.
41
D. DETZER and H. HERR, ‘Financial Regulation in Germany’ (2014) FESSUD (Financialization Economy
Society and Sustainable Development) Working Paper Series 55, 10; D. DIETRICH and U. VOLMER, ‘Are
universal banks bad for financial stability? Germany during the world financial crisis’ [2012] The Quarterly
Review of Economics and Finance 52(2), (123) 126; E. SCHEBEN, ‘Comment’ in D. MAYES and G.E.
WOOD, The Structure of Financial Regulation (Routledge 2007), (65) 65-66.
42
C. BLOT, J. CREEL, A. DELATTE, F. LABONDANCE and S. LEVASSEUR, ‘Structural evolutions and
reforms of the French banking and financial system since the 1980s: Relationship with the legal process of
European integration’ (2014) FESSUD (Financialization Economy Society and Sustainable Development)
Working Paper Series 66, 5.
43
The Basel Committee on Banking Supervision, residing under the Bank for International Settlements, has
issued (non-binding, but highly influential) international standards regarding capital requirements for banks.
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Securities. Thought to rules relating to securities was given in terms of investor protection,
especially with regard to the provision of information. Again, a link can be constituted with the
Great Depression.44 At that point in time, it was presumed that buyers of securities were well
informed about the risks; specific legislation did not seem necessary.45 Yet, the opposite holds
true.46 As a result, national securities legislation concerning disclosure of information and
prospectuses was established in, inter alia, the USA and Belgium; in the UK, self-regulation
again prevailed.47 At the international level, the International Organization of Securities
Commissions (IOSCO) published a first series of influencing standards in 1989.48
Insurance. Insurance was not always the fully fledged financial service as it is perceived to be
at present.49 Three reasons explain this peculiarity. First of all, the history of insurance lies in
maritime and mercantile (commercial) insurance as a consequence of which the rules governing
the insurance contract have developed differently compared to general contract law.50 Secondly,
it took some time before insurance contracts had shaken off their inherent aleatory (speculative)
nature, a quality for which they had always been approached with some suspicion.51 Lastly, for
a long time, two “cultures” of insurance could be distinguished in Europe that appraised

These standards have also shaped European legislation (the Capital Requirements Directives I-IV and the
Capital Requirements Regulation). See, A. KORPAS and M. MAGNUS, ‘The Basel Committee on Banking
Supervision (BCBS): A De Facto Standard Setter in Banking Legislation’ (2017) Briefing of the European
Parliament, 1-6; L. DRAGOMIR, European Prudential Banking Regulation and Supervision: the legal
dimension (Routledge 2010), 125-151.
44
A. HUDSON, Securities Law (Sweet & Maxwell 2008), 145.
45
M. ONADO, ‘The Consequences of European Financial Integration for the Regulatory Authorities’ [1999]
Tijdschrift voor Economie en Management 3, (233) 238.
46
C.J. SIMON, ‘The Effect of the 1933 Securities Act on Investor Information and the Performance of New
Issues’ [1989] The American Economic Review 79(3), (295) 296.
47
S.A. PEREZ and J. WESTRUP, ‘Finance and the macroeconomy: the politics of regulatory reform in Europe’
[2010] Journal of European Public Policy 17(8), (1171) 1179; M. ONADO, ‘The Consequences of European
Financial Integration for the Regulatory Authorities’ [1999] Tijdschrift voor Economie en Management 3, (233)
240; H.-M. KRAUS, ‘Securities Regulation in Germany? Investors’ Remedies for Misleading Statements by
Issuers’ [1984] International Lawyer 18, 109; S. SUCKOW, ‘The European Prospectus’ [1975] The American
Journal Of Comparative Law 23(1), (50) 50-51.
48
IOSCO, ‘Capital Adequacy Standards for Securities Firms’ (1989), 1-27; IOSCO, ‘International Equity
Offers. Summary of reports’ (1989), 1-16; For more information, see the website of IOSCO,
https://www.iosco.org (accessed on 4 August 2019).
49
H. COUSY, ‘Changing Insurance Contract Law: An Age-Old, Slow and Unfinished Story’ in P. MARANO
and M. SIRI (eds.), Insurance Regulation in the European Union. Solvency II and Beyond (Palgrave 2017), (31)
32.
50
P. HELLWEGE, ‘A Comparative History of Insurance Law in Europe’ in P. HELLWEGE, A Comparative
History of Insurance Law in Europe. A Research Agenda (Duncker & Humblot 2018), 223; A.C. SCHREIBER,
‘Lord Mansfield – The Father of Insurance Law’ [1960] Insurance Law Journal, 766; W.R. VANCE, ‘Early
History of Insurance Law’ [1908] Columbia Law Review 8(1), (1) 8-9.
51
H. COUSY, ‘Changing Insurance Contract Law: An Age-Old, Slow and Unfinished Story’ in P. MARANO
and M. SIRI (eds.), Insurance Regulation in the European Union. Solvency II and Beyond (Palgrave 2017), (31)
32.
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insurance law from a different angle.52 For this reason, distinct national rules with different
accents were adopted.53 International attention for the insurance sector initially came from the
International Association of Insurance Supervisors (IAIS).54
In a nutshell, before there was the European Union (EU), the tripartite segmentation of markets
was well rooted at the national level as well as on the international level.55

B. Towards a single financial market
Single market on paper. The 1957 Treaty of Rome set course towards a ‘Single European
Market’ which it furnished with the well known four freedoms of goods, services (and
establishment), persons and capital56.57 On paper, all requisites were present to instantly achieve
European financial integration. In practice, a number of obstacles hampered the desired pace.
Removal of barriers. Even after the freedoms of establishment and provision of services gained
direct effect on 1 January 197058, the actual freedom proved to be quite limited. Financial
services providers intending to operate throughout the Union, had to comply with divergent
national laws since in the pre-single market era legislative responses to historical incidents took
place at a national level.59 Therefore, the first banking and insurance Directives (1970s) 60 had to
52

The Alpine culture of insurance was different from the maritime culture of insurance. Both cultures stressed
different elements of insurance and laid different accents with regard to regulation and supervision. See, J.M.
SMITS (ed.), Elgar Encyclopedia of Comparative Law (Elgar 2006), 320; H. COUSY, ‘The European internal
insurance market anno 2003’ in D. HEREMANS, S. PROOST, J. STUYCK and E. TERRYN (eds.), Current
Developments in Financial Integration. Financial Services Transport Policy (Leuven University Press 2004),
(91) 91-92.
53
V. COLAERT, ‘European Banking, Securities and Insurance Law: Cutting Through Sectoral Lines?’ [2015]
Common Market Law Review 52(6), (1579) 1582.
54
IAIS was established in 1994. The first ‘Insurance Core Principles’ date back from 2003. For more
information, see the IAIS’ website: http://iaisweb.org (accessed on 15 May 2019).
55
L. QUAGLIA, ‘Setting the Pace? Private Financial Interests and European Financial Market Integration’
[2008] The British Journal of Politics and International Relations 10(1), (46) 51 (“The financial system in Britain
is highly developed, with the traditional distinction between the three segments of the financial market receding
earlier than in the rest of Europe”).
56
Today, these freedoms are incorporated in artt. 28-66 of the Treaty on the Functioning of the European Union
(TFEU).
57
K. ALEXANDER, ‘ECB and Banking Supervision: Does Single Supervisory Mechanism Provide an
Effective Regulatory Framework’ in M. ANDENAS and G. DEIPENBROCK, Regulating and Supervising
European Financial Markets (Springer 2016), (253) 258.
58
It took another twenty-five years before the freedom of capital – an indispensable complement to cross-border
establishment and provision of services – gained direct effect. See, W. SCHÖN, ‘Free Movement of Capital and
Freedom of Establishment’ [2016] European Business Organization Law Review 17(3), (229) 231.
59
J. STORY and I. WALTER, Political economy of financial integration in Europe. The battle of the systems
(Manchester University Press 1997), 26.
60
First Council Directive 79/267/EEC of 5 March 1979 on the coordination of laws, regulations and
administrative provisions relating to the taking up and pursuit of the business of direct life assurance [1979] OJ
L63/1; First Council Directive 77/780/EEC of 12 December 1977 on the coordination of laws, regulations and
administrative provisions relating to the taking up and pursuit of the business of credit institutions [1977] OJ
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demolish the existing, often restrictive legal barriers and ensure harmonized rules.61 The first
Directives regulating the securities sector62 followed after the Segré report which enumerated the
prerequisites for a European capital market. 63
(D)(R)eregulation. European top-down harmonization added fuel to the on-going process of
national bottom-up deregulation. In order to participate in an increasingly competitive financial
world and to maintain a level playing field, national regulators started to deregulate their financial
industries.64 Governments had no option but to choose the track of domestic and cross-border
financial liberalization (“the fear of being the odd man out”65).66 Naturally, if restrictions
disappear, risks appear.67 Financial intermediaries could navigate the territories of other financial
sectors with which they were less familiar and, simultaneously, they could explore the markets
of close and distant neighbour countries.68 As a consequence, deregulation had to evolve towards
reregulation in the form of harmonized rules complemented by effective supervision, in order to

L322/30; First Council Directive of 24 July 1973 73/239/EEC on the coordination of laws, regulations and
administrative provisions relating to the taking-up and pursuit of the business of direct insurance other than life
assurance [1973] OJ L228/3.
61
K. LIEBSCHER, ‘Financial deregulation in the EU – chances and challenges for financial stability’
(Innsbruck, 18 November 2005), Speech at the Fifth Annual CSI Conference “New Agenda of the WTO:
Challenge and Contribution of the European Union”, 1; J. STORY and I. WALTER, Political economy of
financial integration in Europe. The battle of the systems (Manchester University Press 1997), 14.
62
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L100/1; Council Directive 79/279/EEC of 5 march 1979 coordinating the conditions for the admission of
securities to official stock exchange listing [1979] OJ L66/21; R. VEIL, European Capital Markets Law (Hart
2013), 3-4.
63
C. SEGRÉ, ‘The Development of a European Capital Market. Report of a Group of experts appointed by the
EEC Commission’ (1966), 237-238 (‘The Segré Report’).
64
C. BLAIR, ‘Financial Services and Markets Bill’ (1999) Research Paper House of Commons 68, 7; L.A.A.
VAN DEN BERGHE, K. VERWEIRE and S.M.W. CARCHON, ‘Convergence in the financial services
industry’ (1999) OECD Paper, 49-50; N. GENETAY and P. MOLYNEUX, Bancassurance (Palgrave 1998),
222-224; H. INGHAM and S. THOMPSON, ‘Structural Deregulation and Market Entry: The Case of Financial
Services’ [1993] Fiscal Studies 14(1), (1) 4.
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C.J. BENNET, ‘How States Utilize Foreign Evidence’ [1991] Journal of Public Policy 11(1), (31) 43.
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D. MASCIANDARO and M. QUINTYN, ‘The Evolution of Financial Supervision: The Continuing Search
for The Holy Grail’ in M. BALLING and E. GNAN, 50 Years of Money and Finance: Lessons and Challenges
(Larcier 2013), (263) 271; P. DE GRAUWE, ‘The Banking Crisis: Causes, Consequences and Remedies’ (2008)
CEPS Policy brief 178, 2; D. KNIGHTS and G. MORGAN (eds.), Regulation and Deregulation in European
Financial Services (MacMillan 1997), 4.
67
D. MASCIANDARO and M. QUINTYN, ‘The Evolution of Financial Supervision: The Continuing Search
for The Holy Grail’ in M. BALLING and E. GNAN, 50 Years of Money and Finance: Lessons and Challenges
(Larcier 2013), (263) 271-272; D. DIETRICH and U. VOLMER, ‘Are universal banks bad for financial
stability? Germany during the world financial crisis’ [2012] The Quarterly Review of Economics and Finance
52(2), (123) 125.
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OUP 2015), (849) 851; H. INGHAM and S. THOMPSON, ‘Structural Deregulation and Market Entry: The Case
of Financial Services’ [1993] Fiscal Studies 14(1), (1) 5 and 14.
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successfully lead the process of European integration.69 For that purpose, Europe put forth the
White Paper of 1985.70 From that moment on, financial supervision manifested itself as an
autonomous policy.71
White Paper 1985. The White Paper explicates three essential pillars that buttress the single
market: (i) home state supervision, (ii) mutual recognition and (iii) minimum harmonization.72
If Member States implement the same minimum standards (minimum harmonization), this will
allow them to trust and rely on each other’s regulatory and supervisory framework (mutual
recognition)73, adherence to which is subsequently verified by only one supervisor, namely the
supervisor of the financial institution’s home state (home state supervision).74 In order to
safeguard the effect of harmonization and thereby avoid supervisory arbitrage75, it is vital that
the NCAs cooperate. This cooperation was effected on the basis of informal bilateral memoranda
of understanding (MOU).76

69

I. BEGG, ‘Commentary: The Single Market’ [1998] National Institute Economic Review 2, 7. Also see, L.
QUAGLIA, ‘The politics of financial services regulation and supervision reform in the European Union’ [2007]
European Journal of Political Research 46(2), (269) 273.
70
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D. MASCIANDARO and M. QUINTYN, ‘The Governance of Financial Supervision: Recent Developments’
[2016] Journal of Economic Surveys 30(5), 982.
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E. WYMEERSCH, ‘Financial Regulation: its objectives and their implementation in the European Union’
(2019) European Banking Institute Working Paper Series 36, 4; J. STORY and I. WALTER, Political economy
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and national differences in restructuring EU financial supervision’ [2018] European politics and society 19(3),
(247) 252; E. MONTANARO, ‘The process towards centralisation of the European financial supervisory
architecture: the case of the banking union’ [2016] PSL Quarterly Review 69, (135) 135-136.
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issues in European financial supervision’ in D.G. MAYES and G.E. WOOD, The Structure of Financial
Regulation (Routledge 2007), (264) 278-279; X. FREIXAS, P. HARTMANN and C. MAYER, ‘The
Assessment: European Financial Integration’ [2004] Oxford Review of Economic Policy 20(4), (475) 477-478.
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2017) Speech at CMU Mid-Term Review Public Hearing Speech, 3-4; D. MASCIANDARO and M. QUINTYN,
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C. Integration of financial services
Integration of financial services. The establishment of the single European (financial) market
combined with deregulation appears to have contributed to the process by which the traditional
dividing lines between the banking, the investment and the insurance sector increasingly
vanish.77 Such process is commonly referred to as the “integration” or the “blurring” of financial
sectors.78 This trend has seeped through at the level of products, of distribution and of
organization.79
Product level. A fine illustration of a product having cross-sectoral features is unit-linked life
insurance, i.e. life insurance policies that contain an investment component. In a pure life
insurance contract, the insurer commits itself, in exchange for a premium, to pay a fixed capital
to the beneficiary designated in the contract, either at the moment of the insured’s death or at the
moment that the insured survives a certain (stipulated) age.80 Unit-linked life insurance implies
the investment of the premium in a fund which does not entail a fixed return, but a return that is
dependent on the performance of the financial asset to which the contract is linked.81 As a result,
the investment risk shifts from the insurer to the policyholder.82 For clients, the range of like
opportunities to allocate savings to, expands.83
Distribution level. In order to reach clients, the different financial sectors have also found their
way to each other’s distribution channels.84 The occurrence of bancassurance and universal
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79
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[2003] Brookings-Wharton Papers on Financial Services, (195) 198-199; C. BRIAULT, ‘The Rationale for a
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80
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Insurance (John Wiley & Sons 2003), 1.
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op de branding (die Keure 2017), (491) 492.
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banks confirms this development. Bancassurance85 involves banks that engage in the sale of
insurance products.86 Research demonstrates the popularity of bancassurance to distribute life
insurance contracts throughout Europe (appendix 1).87 Universal banks are financial institutions
offering commercial and investment banking services.88 While universal banks have been
common in Europe89, the US only allowed this combination of services in 1999.90 In the wake
of the financial crisis, there has been some debate whether or not to separate these activities from
each other again.91 The advantages flowing from these sectoral interconnections are well
documented. Amongst the motives mentioned are: the cost-benefit advantage, the competitive
advantage of the bank as distribution channel and a stronger client loyalty.92
85

Bancassurance must be distinguished from assurfinance. Assurfinance encompasses insurance companies and
intermediaries that expand their product range to banking products. It is claimed that assurfinance is a less
popular formula which could explain the fact that it is less frequently discussed in literature. For a discussion of
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VANSWEEVELT, Handboek Verzekeringsrecht (Intersentia 2016), (67) 91; G. BENOIST, ‘Bancassurance:
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Insurance 26(2), (173) 174.
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Bancassurance can either comprise banks that sell insurance products or can encompass a stronger crosssectoral linkage whereby banks and insurance companies or intermediaries join forces to offer insurance
products to the banks’ clients. See, O. RICCI, ‘The Development of Bancassurance in Europe’ in F.
FIORDELISI and O. RICCI (eds.), Bancassurance in Europe: Past, Present and Future (Palgrave 2012), 5; M.
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Insurance 33, 408; L. VAN DEN BERGE and K. VERWEIRE, ‘Convergence in the Financial Industry’ [2001]
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1998), 72-96.
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to split them up’ (2012) Deutsche Bank Research, 3.
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A.D. MORRISON, ‘Universal banking’ in A. BERGER, P. MOLYNEUX and J. WILSON (eds.), The Oxford
Handbook of Banking (2nd edn, OUP 2015), (113) 122; D. DIETRICH and U. VOLMER, ‘Are universal banks
bad for financial stability? Germany during the world financial crisis’ [2012] The Quarterly Review of
Economics and Finance 52(2), (123) 126.
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MAYES and G.E. WOOD, The Structure of Financial Regulation (Routledge 2007), (132) 135-136.
91
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structural reforms in the banking sector. It proposed the separation of trading from the banking activities of large
financial institutions into two entities. See, High-level Expert Group on reforming the structure of the EU
banking sector, ‘Final report’ (2012), v and 100-103. (hereafter, ‘Liikanen Report n 91’). Also see, P. DE
GRAUWE, ‘The Banking Crisis: Causes, Consequences and Remedies’ (2008) CEPS Policy brief 178, 5. On
the other hand, there was the proposition from Michel Barnier (EU Commissioner) which puts forth a ban on
proprietary trading for the big banks in Europe. See, Commission, ‘Proposal for a Regulation of the European
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Corporate level. Financial liberalization has also facilitated to club the financial services into a
financial conglomerate, i.e. “any group of companies under common control whose exclusive or
predominant activities consist of providing significant services in at least two different financial
sectors (banking, securities, insurance)”.93 In most cases, financial conglomerates represent a
combination of banking and insurance.94 They are widespread throughout Europe and regularly
operate cross-border.95 As a result, financial conglomerates have become financial synergetic
giants, highly responsive to consumer needs.96

D. Europe’s sectoral approach
Europe sectoral framework. By 1 January 1993, the necessary measures had been adopted to
constructively put the single market in place. 97 The European legislator realized the importance
of a firm regulatory98 and supervisory framework relating to financial services. The legislative
initiatives to create such framework naturally followed the nationally rooted sectoral point of
view. Logically, supervision was structured accordingly. Almost three decades later,
characterized by expeditious market developments, the framework has remained status quo. To
date, the banking, the securities and the insurance sector are addressed separately.99 In respect of
regulation, this is rather predictable since most Member States structure the majority of their
national rules in a sectoral way100. In respect of supervision, however, Member States did not
stick to the tripartite organization: sectorally responsible supervisors have made room for cross-
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complete integration to complete operational separateness. For an extensive overview, see, R. HERRING and
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sectoral supervisory models. Therefore, one would have expected a parallel movement at
European level.
The Commission noticed the cross-sectoral dimension. Such expectation is certainly justified
when observing the Commission’s perspective of twenty years ago. In the Financial Services
Action Plan of 1999 (FSAP), the Commission stated that “Increasing cross sectoral complexities
underline the need for clarity in supervisory roles. Many themes (…) cut across all financial sectors.
There is therefore a pressing need for increased collaboration, monitoring and better understanding
of experiences and risks in all sectors, including those that would normally go beyond individual
banking, insurance or securities supervisory perspective. (…) A piecemeal and reactive approach to
proposing and designing actions is inadequate in a situation where financial conglomerates are
common-place and the boundaries between financial services are blurred. A holistic, cross-sectoral
view is required in setting regulatory priorities, in avoiding tensions between policy objectives in
different segments of the financial markets and in expanding the range of policy solutions (…).”101

The Commission – primarily intending to advance the integration of the securities sector,
building on the launch of a single currency102 – clearly considered the enlarging cross-sectoral
dimension in financial services, but the FSAP’s promising words have largely remained a dead
letter. The ambition of creating ‘state of the art’ supervision to ensure “stability and confidence
in an era of changing market structures and globalisation” abated the establishment of sectoral
European supervisory committees.103

1. CESR, CEBS and CEIOPS
CESR, CEBS and CEIOPS. In inventing the Lamfalussy process, i.e. a four-level legislative
apparatus for fast and flexible rulemaking and for consistent implementation of the rules104,
101
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104
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Alexandre Lamfalussy and his committee of wise men truly took the need for effective
harmonization to heart. Informal and spontaneous cooperation amongst national supervisors, did
not suffice any longer. 105 For that reason, it was decided to install committees at level 3 of the
process (the so-called 3L3 committees) 106 wherein the relevant NCA’s representatives would
gather and agree upon common guidelines and recommendations in order to create a Europeanwide supervisory philosophy.107 Notwithstanding the integration of the banking, the investment
and the insurance sector, sectoral committees were established, named the Committee of
European Securities Regulators (CESR), the Committee of European Banking Supervisors
(CEBS) and the Committee of European Insurance and Occupational Pensions Supervisors
(CEIOPS).108 For cross-sectoral matters, the 3L3 Committees set up 3L3 work programmes.109
Nevertheless, the Lamfalussy report anticipated a worst-case scenario: in case the four-level
approach failed to deliver the preconceived results, due consideration could be given to the idea
of a single EU authority.110 According to LASTRA, LAMFALUSSY intended the term ‘single’
to be understood as an integrated European supervisor covering all three sectors.111
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2. ESMA, EBA and EIOPA
De Larosière report. The financial crisis of 2007-2008 exposed a long list of regulatory and
supervisory defects.112 A reformative tsunami was set in motion by the de Larosière report which
fabricated a new institutional maquette for European financial supervision113, - one that “builds
on existing structures”.114 The report accentuated the linkage and essential equilibrium between
macro-supervision and micro-supervision. For that purpose, it proposed to install a specific
macro-supervisory body115 – the ESRB – and to upgrade the 3L3 committees into agencies since
the former had reached their “expiry date”.116 The successors are well known: the ESMA, the
EBA and the EIOPA.117 Until recently, the ESAs’ seats were located respectively in Paris,
London and Frankfurt am Main.118 Due to Brexit, the EBA had to transfer its seat; ultimately,
the banking watchdog landed in Paris (see infra).
ESMA, EBA and EIOPA. Under the ESAs’ roofs, the NCAs continue to work towards
supervisory convergence and financial stability. Contrary to their predecessors, the ESAs are no
longer “paper tigers”119: they have been delegated comprehensive powers to accomplish their
extensive task package which naturally strengthens their authority role.120 Their status as
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supervisory authorities needs to be nuanced. In accordance with the principle of subsidiarity121,
the ESAs – save for the ESMA122 – do not carry out the day-to-day supervision of financial
institutions and market actors. 123 For this task, the NCAs are considered to be in the best position
as they stand the closest to the financial intermediaries that are to be surveilled.124 Nonetheless,
in some circumstances, the ESAs do have the power to directly address market players.125
Between the NCAs, colleges of supervisors are formed in order to enhance the supervision of
cross-border financial groups, which can count on the ESAs’ support.126
As far as their regulatory role is concerned, the ESAs no longer have to limit themselves to
issuing (authorative) soft law: they now have the power to develop technical standards which
become binding after endorsement by the Commission (because of the Meroni case, see infra).
In this way, the ESAs contribute to the creation of single EU rulebooks which are considered to
be the cornerstones of EU single market integration as they contain EU-wide rules and standards
that are directly applicable to all financial institutions active in the single market.127 Thus, de
facto, the ESAs also have their share in regulatory convergence. Worthwhile to mention as well
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are the ESAs’ competences regarding consumer protection, such as the power to embargo
financial activities and products.128
The de Larosière report signaled that someday a twin peaks model with two Authorities could
be considered.129 Until then, “the path of least resistance” is chosen.130 The EBA, the ESMA and
the EIOPA follow up on cross-sectoral matters through formal cooperation in the JC.131 Four
sub-committees reside under the JC, specifically established for financial conglomerates,
consumer protection and financial innovation, anti-money laundering and financial stability
risks.132 Attention should be paid to the fact that the JC is a mere forum, not a common decisionmaking body.133

E. “More Europe”
More Europe. Upgrading the status of the committees to agencies (‘agencification’134), as
described above, concurs with the trend of centralization of governance.135 Soon, however, the
slogan of “more Europe” made itself heard in another context, that of centralization of powers.136
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Banking Union and the SSM. When the financial crisis flowed into a sovereign debt crisis,
Europe shifted into sixth gear to ensure that such scenarios would not repeat themselves.137 In
relatively no time, the BU was formed, where the first pillar138- the SSM139 - did away with the
principle of home state supervision that had not prevented banks from collapsing.140 The SSM
has since reallocated the micro-prudential oversight141 of credit institutions within the eurozone
to the ECB.142 Nevertheless, the picture deserves some nuance. The SSM reflects a partnership
between the ECB and the eurozone NCAs.143 The latter remain responsible for other prudential
tasks that the SSM has left untouched, as well as for certain non-prudential tasks such as COB
supervision.144 The EBA – not considered apt to assume the supervisory job for which the ECB
was elected145 – received a “consolation prize” of additional powers which underpin its
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coordinating and converging role inside and outside the eurozone (see infra).146 In order not to
undermine the ECB’s independency in defining the eurozone’s monetary policy147, a Chinese
wall has been installed to separate the ECB’s supervisory tasks from its policy-setting tasks.148
Nonetheless, this makeshift measure has not been able to entirely quash the criticism voiced in
respect of the ECB’s dual role.149
Future projects strengthen the ESAs: the CMU and the PEPP. Europe’s latest projects
clearly postulate more powers for the ESAs. As we speak, the realization of the Capital Markets
Union (CMU) occupies the agenda. 150 The CMU will attempt to pierce through Europe’s “bank
bias” and attempts to shift the focus away from banks to other funding alternatives.151 To attain
“single market opportunities for financial entities and investors”

152

, the CMU brings along

fortification of the European supervisory framework (see infra). Longer term, the idea of a
European Capital Markets Supervisor should develop.153 The ESMA seems the most suitable
146
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candidate.154 Another project is the Single market for Personal Pension Products (PPP),
accompanied by a Pan-European Personal Pension Product (PEPP).155 This next move towards
integration is linked to the CMU as “retail savings held directly or indirectly through asset
managers, life assurance companies and pension funds are key to unlocking capital markets”.156
For the EIOPA – a strong supporter of the project157 – a basket of new competences might be on
its way.158

F. Conclusion
Conclusion. The walls standing between the banking, the securities and the insurance sector
have been elevated by historical events and national reactions. Because divergent approaches do
not square with a single market environment, the European legislator commenced a harmonizing
crusade. Not only did this accelerate the process of deregulation and financial liberalization, it
also largely demolished the sectoral division in practice. Despite this evolution, sectorally
structured ESAs have been set up to guarantee a common European supervisory philosophy. As
LASTRA said, European financial supervision is shaped by “decentralization, co-operation and
segmentation”159 – although the latest reforms have partially rescinded the first component.
Future prospects also reflect the “more Europe”-formula, but do not overhaul the ESAs’ sectoral
architecture.
With reference to Chapter II. Unlike the institutional structure of the European microsupervisory framework, the financial system did not stand still. As a consequence, the European
sectoral approach has come under fire. The arguments against sectoral authorities are abundant
but so are the arguments pleading in favour of it. The next chapter reviews both lines of
arguments.
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CHAPTER II: ARGUMENTS AGAINST AND IN FAVOUR OF SECTORAL
SUPERVISION
Introduction. The second chapter has the ESAs’ sectoral architecture at its core. The goal is to
assemble the arguments that plead against and in favour of the sectoral model. This will allow to
make a truthful estimate about the future institutional architecture of the ESAs, assessing whether
or not the European supervisory model should be equipped with cross-sectoral features. The
chapter’s structure is as follows. Part A is devoted to (the relevance of) the institutional structure
as such; the arguments contra sectoral supervision are listed in section B; the arguments pro are
catalogued under section C.

A. Preliminary: relevance of institutional structure
The influence of structure. It is assumed that the structure according to which the ESAs are
organized, can influence their operational efficiency and effectiveness.160 ABRAMS and
TAYLOR contend that the institutional structure should mirror the structure of the industry it
regulates.161 Other commentators limit the significance of structure to the macro-prudential
dimension of supervision, to avoid systemic risk and maintain financial stability.162 To counter
the latter assertion, it is valuable to cite the de Larosière report wherein it is stated that “both
[micro- and macro-prudential supervision] are intertwined, in substance as well as in operational
terms”163. Moreover, as the repercussions from the financial turmoil are still tangible, all parties
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involved can only gain from investigating whether structural reform could potentially boost the
quality of supranational micro-supervision.164
The waves of the debate. What a supervisory model should look like, has been the focal point
of a debate that has ebbed and flowed since the UK stationed in 1997 an integrated supervisor,
namely the Financial Supervisory Authority (FSA).165 Many other Member States followed
Europe’s financial hub166, causing a first wave of establishing new supervisory models which
did not go unheeded in literature.167 The financial crisis has initiated a second wave of national
governments transforming their supervisory bodies. For a second time in an admittedly short
period the UK modified their supervisory structure, to a twin peaks model – again, a non-singular
event when looking at the UK’s peers in the rest of Europe.168 Still, sectoral models of
supervision have not completely disappeared (see infra).169 In summary, governments generally
opt either for a one-, two- or three-pillar model.170 Why is there no superior model? The main
reason is straightforward: none of the models is without flaws.
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None of the models stands out. A majority of commentators contend that none of the
supervisory models is free from flaws.171 A colossal amount of literature extensively discusses
the advantages and disadvantages inherent to each of the institutional set-ups.172 Not one model
has proved to be more efficient.173 Furthermore, none of the models can guarantee that
supervisory failures are ruled out in the future.174
Two other reasons explain why Member States do not share one common model. The first is that
Member States are not obliged to adopt the same model.175 The de Larosière report embraces
this autonomy by stating that “the ESFS should be neutral with respect to national supervisory
structures”.176 The report mentions a second reason for the diversity, namely that “national
supervisory structures have been chosen for a variety of reasons”.177 Preference for a specific
structure is indeed based on more considerations than a mere tradeoff of advantages, and should
be placed in its historical and political context.178 This is evidenced throughout the chapter.
Connection to other aspects. The design of the most apt institutional architecture for
supervision is intertwined with other questions. A connected preliminary question concerns the
extent to which the central bank should be involved in financial supervision.179 At a national
level, e.g. in the UK and Belgium, central banks seem to have made a comeback in the domain
of supervision after the financial crisis; before that, their involvement was either small or nonexistent as they had not prevented some of the bank failures that occurred in the 1990s.180 Europe
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is exemplary in this regard given that the crisis called the ECB to stage (see supra). Opinion is
divided as to whether the central bank should act as a (micro-prudential) supervisor, and there is
something to be said for both the proponents’ and the opponents’ camp. Both perspectives are
set out in the bulk of literature that discusses the topic.181
Another intertwined question is the appropriate level to organize supervision on.182 This question
is pertinent in dealing with cross-border externalities.183 On the one hand, the principle of
decentralized supervision has been put to trial184; on the other, the crucial role of the NCAs has
repeatedly been stressed, certainly with regard to consumer protection.185 For now, the principle
of decentralized supervision still holds true for the securities and insurance sector; with regard
to the banking sector, the principle has been partially abrogated, due to the SSM.186 In view of
the CMU and following the ESAs review, it has recently been decided to reinforce the ESAs’
role, and to widen the ESMA’s direct supervisory powers.187 However, the prospect of gradually
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empowering the Authorities cannot count on Union-wide support (see infra). In any case, if
supervision is ever centralized at the European level, the proportionality and subsidiarity test will
have to be passed.188
Whatever the correct answers – if there are any – to the above questions may be, they naturally
influence the architecture of the supervisory model.
Final remark. It should be borne in mind that adapting the institutional supervisory architecture
is never a goal in itself, and should never be used as a safety net for ineffective regulation.189 In
connection to this, I agree with COLAERT that the debate regarding the optimal institutional
architecture should not revolve only around supervision; the structure of regulation matters at
least as much. 190 With this important lesson in mind, this chapter thoughtfully considers the
arguments against and in favour of a sectoral model.
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B. Arguments against the ESAs’ sectoral model
Introduction. The following four subsections contain the arguments that buttress an overhaul of
the ESAs’ sectoral architecture.

1. Discrepancy between sectoral supervision and a cross-sectoral financial reality
As ‘static’ is an antonym for ‘dynamic’, so too does sectoral supervision seem to turn into an
antonym of a cross-sectorally organized financial system. This growing discrepancy brings along
plenty of challenges (1.1.) that have triggered adaptive (re)action (1.2).
1.1.

Challenges

A handful of issues. The process by which the barriers separating the financial sectors are
vanishing, has been instrumental for intermediaries in search of synergies and client-tailored
services, yet it has caused a handful of concerns. These concerns have affected the financial
industries, and have impacted the way in which financial supervision has been organized.
a) Matching the product to the supervisor
Qualification determines supervisor. What was previously perceived as a sector-specific
financial product191 and treated accordingly, now intrinsically shows a cross-sectoral mix of
features. As a result, it has become increasingly difficult to attribute financial products either to
the banking, the investment or the insurance sector.192 Yet, it is such qualification that determines
the applicable rules and the responsible supervisor.193 The possibility arises that the financial
product receives a wrong label and consequently, ends up residing with the “wrong” supervisor
meaning that the latter may be less familiar with the particularities of the product.194 Remember
the example given above of unit-linked life insurance. While the insurance contract as such falls
within the EIOPA’s hands, the ESMA occupies itself with the unit-linked products.195 Such
separation could impede an efficacious oversight whereby product-specific risks might be
disregarded. In light of consumer protection, this is far from desirable.
191

In this research paper, the term ‘financial product’ comprises a product as well as a service.
R.J. HERRING and J. CARMASSI, ‘The Structure of Cross-Sector Financial Supervision’ [2008] Financial
Markets, Institutions & Instruments 17(1), (51) 63; J. BENJAMIN, Financial Law (OUP 2007), 9-10; E.
WYMEERSCH, ‘The Structure of Financial Supervision in Europe: About Single Financial Supervisors, Twin
Peaks and Multiple Financial Supervisors’ [2007] European Business Organization Law Review 8(2), (237)
253.
193
V. COLAERT, ‘European Banking, Securities and Insurance Law: Cutting Through Sectoral Lines?’ [2015]
Common Market Law Review 52(6), (1579) 1583-1584.
194
J. ARMOUR (a.o.), Principles of Financial Regulation (OUP 2016), 607; J. DE LUNA MARTINEZ and T.
ROSE, ‘International Survey of Integrated Financial Sector Supervision’ (2003) World Bank Policy Research
Working Paper 3096, 7.
195
EBA Banking Stakeholder Group, ‘Consultation on the operations of the European Supervisory Authorities:
General Comments and Replies to Questions’ (2017), 28.
192

29

b) Burden on financial institutions
The burden of fragmentation. TISON observes that it is possible to structure one and the same
investment product either as a banking product or an actual investment product or a (life)
insurance product without there being considerable functional differences amongst them.196
Nevertheless, they are divided into separate legal compartments, characterized by different sets
of rules. This burdens financial institutions that offer a range of different financial products since
they have to implement multiple procedures with the same aim, compliance with which is
controlled by multiple supervisors.197 Such fragmentation induces a significant (costly) burden
for financial institutions.198
c) Regulatory arbitrage
Avoidance of rules. Having to subject to various rules has incentivized financial institutions to
engage into regulatory arbitrage199, (ab)using “the gap between the economic substance of a
transaction and its legal or regulatory treatment”.200 The example of unit-linked life insurance
has demonstrated how easy it is to let a financial product assume a different guise. A similar
observation goes for a credit default swap (CDS).201 From an economic point of view, this
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derivative instrument functions the same as a credit insurance contract202; from a legal point of
view, a CDS and a credit insurance contract are approached from a different regulatory angle.203
For instance, when financial institutions offer CDS agreements, there is no obligation to build
up the necessary reserves; when insurance companies sell credit insurance, Solvency II does
impose this obligation upon them.204 Thus, by offering one or the other product, financial entities
are likely to have a competitive advantage.205 The growing number of options to channel capital
into, is not necessarily accompanied by a higher level of protection and prudence.206 These risks
only worsen when financial institutions unbundle and repackage products (“securitization”)207,
making it hard for supervisors to continue to see the forest for the trees.208
d) Financial conglomerates
Numerous risks. Where banks, investment companies and insurance companies are grouped
together under the roof of a financial conglomerate209 (see supra), the number of challenges
increases even more. A commonly raised issue is the risk of “contagion”, that financial distress
in a small part of the conglomerate can contaminate other parts.210 If in addition, the financial
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conglomerate is of a considerably large size and active throughout the Union211, it might unfold
as a “too big to fail” entity. This development might make it vulnerable to systemic risk.212 In
such scenario the risk multiplies.213 Therefore, it is paramount that there is no ‘double gearing’,
i.e. using the same amount of capital twice to constitute a buffer.214 To comprehensively monitor
all of these aspects, transparency is imperative. Yet, this is not self-evident as conglomerates
often have a complex intertangled structure.215 Not only does this hinder a holistic overview, it
also increases the chance of seizing regulatory and supervisory arbitrage opportunities. In such
case, assets are artificially (re)allocated within the different parts of the entity for the purpose of
escaping specific rules and the designated supervisor.216
1.2.

Adaptive (re)action

a) In theory: cross-sectoral supervision
Cross-sectoral supervision. All of these issues indicate that in order to efficiently supervise an
integrated financial market, the supervisor will need to pull out all the stops.217 For that reason,
a majority of scholars plead for cross-sectoral – preferably integrated – supervision.218 In addition
211
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to pooling sectoral expertise, a single supervisor could facilitate a fluent flow of information,
alleviate the burden for financial institutions and diminish the loopholes for regulatory
arbitrage.219 It is also felt that a single supervisor has the necessary capacity and the sufficient
resources to cope with the intricacies of financial conglomerates.220 And lastly, a single
supervisor may be less prone to overlook non-trivial aspects.
b) In practice: European sectoral supervision
Sectoral supervision at European level. So far, Europe clings to the traditional tripartite
division of financial law to pursue the objectives of financial supervision. As financial
conglomerates constitute a cross-sectoral topic, matters thereto related affect the JC’s agenda,
and in particular the agenda of the specific sub-committee (see supra).221 There also exists
specific legislation in relation to financial conglomerates, which can be found in the Financial
Conglomerates Directive (FICOD)222 Although the FICOD’s text evidences that market
developments have been taken into account223, its philosophy departs from sectoral “solo”
supervision224 and adds to that a supplementary layer of supervision.225
The sectoral model found at European level is at odds with the supervisory models that Member
States have adopted in reaction to the blurring of sectors and the rise of financial conglomerates.
Exemplary are the Scandinavian countries (Denmark, Norway and Sweden): they already opted
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for integrated supervision in the 1980s.226 Other national governments, such as the UK (see
supra) and Germany, shared the opinion that sectoral supervision did not suffice any longer and
thereupon welcomed a single supervisor.227
Criticism. SCHOENMAKER and VERON advocate integrated prudential supervision of
financial conglomerates. To realize this plan, the authors conceptualize an alliance of the ECB
and the EIOPA.228 However, their proposal finds little support in the banking and insurance
sector (see infra).

2. Consumer protection demands more effort
The lack of consumer protection. Effective consumer protection is truly a sine qua non of
financial stability. The financial crisis exposed that when complex financial products were
offered, consumer protection largely fell by the wayside.229 Mis-selling scandals have been
numerous230; investors did not and could not understand the risks associated with complex
products and faced huge losses.231 Equally troublesome were irresponsible lending practices,
leading to mountainous debt levels for indigent consumers.232 Such experiences profoundly
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undermine consumers’ trust in the market, and more than that, jeopardize financial stability
which justifies continuous action and reaction.
The need for a cross-sectoral framework. Over the last ten years, efforts in the field of
consumer protection have increased but, as stakeholders have broached, results have been fairly
humble. The European consumer organization BEUC, like many others, denounces very clearly
the fragmented sectoral legislation and the shortcomings of supervision in the convergence of
national supervisory practices.233 Consumer protection aspects indeed have a horizontal
dimension, crossing the boundaries of the financial sectors.234 Consistency across the sectors is
a key for success. 235 In order for the CMU to succeed, it shall be quintessential to realize effective
consumer and investor protection.236
A first sign of cross-sectoral legislation. In 2017, the European legislator deviated for the first
time from the traditional237 sectoral structure of legislation when it produced the PRIIPs
Regulation. With its cross-sectoral scope, the Regulation responds to the blurring of sectors: it
surpasses a financial product’s legal qualification by focusing on the economic purpose.238 The
intention to put forth cross-sectoral legislation deserves to be applauded, certainly in response to
the issue of regulatory arbitrage, yet the final version of the Regulation does not convince.
Originally, the Regulation would have been titled ‘PRIPs’ (with only one ‘I’), i.e. packaged retail
investment products, the return of which depends on fluctuating reference assets. This term
comprises a range of financial products, including unit-linked life insurance. Nevertheless, it was
decided to insert an additional, specific definition of an ‘insurance-based investment product’,
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hence the double ‘II’ in ‘PRIIPs’. This finding indicates how strongly the supranational
framework is attached to the sectoral division.239
(Cross-)sectoral supervision. Since consumer protection is of a cross-sectoral nature, the ESAs
also cooperate in the JC.240 So far, the achieved results have been poor.241 It has also been noticed
that the ESAs’ individual efforts have differed: while the ESMA and the EIOPA have achieved
the most results in the domain of consumer protection, the EBA has mostly concentrated on
financial stability.242 On the other hand, the JC has not fulfilled the desired expectations, e.g. in
respect of the PRIIPs Regulation.243
Twin peaks model. The preceding reasons have served as a “leg up” to propose a twin peaks
model wherein COB, included therein consumer protection, is casted as a fully fledged
mandate.244 This concept is underpinned by an argument found in legal doctrine that prioritizes
the difference between prudential and COB supervision over the differences between sectors.245
239
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Following this reasoning, there is much to be gained from having two authorities in place, each
of which focuses on one objective, rather than holding on to three authorities which focus on –
progressively blurring – sectors. For financial institutions, the twin peaks model might feel more
burdensome as two supervisory authorities will each control one aspect246, but from a consumer’s
point of view one can see the advantages of the four-eyes principle, as in that case, less can
escape the supervisors’ attention.
ESMA as COB supervisor. Following the perspective of the European legislator, the ESMA
seems to be in pole position to fill in the vacancy of COB supervisor.247 The ESMA itself has
also signaled its willingness to take up a wider mandate.248 The financial industry’s opinions are
more divided on this issue (see infra).249 One point that should not be overlooked is that the
ESMA is currently not competent for other financial matters than investment issues.250

3. Fitting in current and upcoming challenges
Coverage of discussion. The market evolves at an incredibly fast pace. New developments
require an expedient follow-up, and it is doubtful whether a sectoral structure passes muster.
Below are discussed: (3.1.) Anti-money laundering; (3.2.) Brexit “Brexodus”; (3.3.) Fintech;
(3.4.) Sustainable finance.
3.1.

Anti-money laundering (AML)

AML framework under attack. Over the years, the number of dossiers concerning money
laundering scandals251 has multiplied252, yet so has the criticism on the European regulatory and
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supervisory framework.253 With regard to supervision, the problem is associated with the abovementioned question of the appropriate level of organization of AML supervision.
Divergent national supervision. Enforcement of anti-money laundering measures – labelled as
COB measures254 – takes place at national level.255 However, the problem transcends national
borders: money laundering often involves several actors, located inside and outside the Union.256
It is, therefore, essential that national supervisors homogeneously approach money laundering
practices, a precondition for this being a fluent exchange of information.257 Due to a minimally
harmonized AML framework, and the discretion for implementation thereof, such convergence
is absent today.258 Moreover, not every Member State can or is willing to devote a sufficient
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amount of resources to fight money laundering operations.259 There may also be a risk of
regulatory capture (see infra).260 The number of incidents, spread over several Member States,
confirms the suspicion that decentralized supervision undermines the effectiveness of Europe’s
AML policy.261
AML supervision at European level. The deficiencies inherent to decentralized supervision
serve to build a case for a specialized AML entity at European level.262 Could this responsibility
then not be assigned to the ECB? The answer is no, the reason for that being very straightforward:
AML does not constitute a prudential matter.263 Moreover, the ECB’s authority does not extend
beyond the eurozone.264 Finally, the ECB has supervisory powers only with regard to banks
which is a too narrow scope considering that money laundering is a concern of the securities and
insurance sector as well.
Europe’s preference for the EBA. Just in April 2019, a decision was adopted to upgrade the
EBA’s AML powers.265 Before, all ESAs were equally mandated to act for the purpose of
supervisory convergence in their respective sectors, and AML issues were discussed by them in
the JC266. In the future, the EBA will poach on the AML territory of the ESMA and the EIOPA267;
the latter will only be consulted in case the EBA decides in respect of NCAs or financial
institutions falling within the remit of its sister authorities.268 This will create a mix of sectoral
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authorities and exclusive cross-sectoral powers, which in all probability will lead to confusion.
Besides this, EBA is just not the most suitable candidate to fill in the vacancy of AML supervisor.
Money laundering activities occur outside the financial sector as well269, so that the EBA’s arms
do not stretch far enough.270 Moreover, the Authority’s credibility has been questioned because
of its lukewarm reaction to the Danske Bank scandal.271
A new authority for AML. KIRSCHENBAUM and VERON have evaluated potential
candidates to become AML supervisor, and favour the inception of a brand-new AML
authority.272 The ECB, the EBA’s chairman and some Members of the European Parliament have
expressed a similar opinion.273 In the affirmative, the ESFS will welcome a new member which
presumably will add complexity and costs. One also wonders what competences would be left
for the EBA, if the Authority would be relieved from AML matters. After all, the banking
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watchdog has already lost micro-prudential banking supervision to the ECB.274 It is clear that a
new, specialized authority would trigger some thinking exercises.
3.2.

Brexodus

Exodus to the continent. After having been confronted with a financial crisis and a sovereign
debt crisis, Europe now faces a crisis of membership. Due to Brexit, UK-based financial firms
are eager to relocate themselves in one of the twenty-seven remaining Member States. This
“Brexodus”275 ruffles more than a few feathers, including one that has continuously worried
financial supervisors: supervisory arbitrage (see supra). The idea that Member States will
compete with each other to attract as much business as possible is absolutely not far-fetched.276
The supervisory challenge attached to interstate competition is to produce a race to the top
(competition on quality) instead of a race to the bottom (competition on flexibility).277
A case for twin peaks supervision. SCHOENMAKER and VERON regard Brexit as the
momentum to fulfill the ambition of CMU in a EU27 environment. On top of the single rulebook,
they envisage an “ESMA 2.0”, a muscular and bolstered version of the Authority that is operating
at present. Departing from the idea that the ESMA already de facto represents a COB supervisor
– considering its enhanced work thereon – the authors judge centralized market supervision by a
strengthened ESMA to be an effective means for avoiding supervisory fragmentation in the postBrexit climate.278 Taking this concept together with their aforementioned suggestion to ally the
ECB and the EIOPA in order to cover micro-prudential supervision of financial conglomerates
(see supra), it can be noticed that the authors fabricate a twin peaks model.
A case for merging EBA with EIOPA. The Commission’s review of the ESAs of 2017 indicates
that there might be room for a merger between the EBA and the EIOPA, a hypothesis that was
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not yet present in the review of 2014.279 Nevertheless, it seems that the possibility has been stored
away when it was decided that the EBA would exchange the UK for Paris.
The EBA’s move to Paris. A special emigrant that already left the “soon to be a third country”
UK, is the EBA. Because of the potential stimuli for the local economy280, many Member States
(e.g. Germany, France, Ireland and some non-eurozone countries such as the Czech Republic)
have tendered for the EBA’s relocation to their territory.281 In the end, Paris has been selected to
accommodate the banking Authority’s headquarters.282 Several reasons explaining the
preference for the French capital circulate, some being more symbolic than others.283 Another
contender for the EBA, was Frankfurt. Had the EBA moved its offices to “Mainhattan”, the home
city of the ECB and the EIOPA, a merger between the EBA and the EIOPA would have been
more realistic – such move being backed up by the German government284. Learning, however,
that Frankfurt having lost the battle, was not even a case of bad luck – the final battle was held
between Dublin and Paris285 – is an interesting observation. Keeping the EBA’s seat at a distance
from the EIOPA’s seat might be interpreted as a deliberate signal, which communicates the
abandonment of a merger between them.286 Meanwhile, a merger between the ECB and the
EIOPA (hypothetically) remains possible.
279
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3.3.

Fintech

Fintech. None of the financial sectors are immune for the ongoing (r)evolution in financial
technology, abbreviated “fintech”. Fintech captures “technology-enabled innovation in financial
services” and affects the modus operandi of financial services providers. 287 Although the term
might sound rather futuristic, examples of fintech are not far-off. One can think of virtual
currencies, crowdfunding platforms, mobile payments or robo-advising.288 Fintech generates
opportunities as well as challenges for the financial industry, the regulator and the supervisor.
Opportunities. Being the most frequent users of digital technologies, the financial sectors and
their participants are likely to benefit from the opportunities generated by fintech.289 Fintechbased products and services might respond better to consumer needs290, and enhance the safety
and efficiency of financial transactions.291 Speed and costs of financial services may respectively
increase and decrease.292 Furthermore, offer and demand of capital may also be matched more
easily (e.g. by enhancing access to funding293).294 All these advantages are undeniably important
to attain financial inclusion in the single financial market.295 It is also interesting to briefly refer
to “Regtech” by which is meant the use of fintech by financial services providers to comply with
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regulatory requirements296, and to “Suptech” which stands for supervisory technology that
enhances the monitoring process of supervisory agencies.297
Challenges. A first challenge stems from the observation that fintech-driven entities are in a
position to disrupt traditional financial intermediation, bringing about a climate of
disintermediation.298 Through crowdfunding platforms, for instance, companies and investors
can directly connect with each other, and skip the middleman.299 Fintech clearly intensifies
competition, pushing long-established financial institutions to step up their game.300 A second
challenge is the possibility of supervisory gaps: in case a new product is created, which of the
three ESAs will be responsible?301 A third challenge brought forward by fintech is the exposure
of the financial system to cyber risks.302 Although cyber risks extend beyond fintech, a fintechbased environment naturally produces an attractive breeding ground; if cyber risks materialize,
financial stability may be on the edge and any value created by fintech may be destroyed.303 A
fourth challenge is to guarantee at all times a sufficient level of consumer and investor
protection.304
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Adequate regulation and supervision. Europe is well aware of the significant contribution
fintech can make to the CMU and to the ultimate realization of a ‘Single Digital Market’.305 The
road towards that goal should be guided by a firm regulatory and supervisory framework.306 For
some fintech aspects, European legislation is already in place; for others, preparatory work has
been carried out.307 Where supranational rules are not yet in place, national legislation matters.308
In order to effectuate supervisory convergence, the regulator shall (again) need the ESAs’
assistance.309 Here as well, fintech complicates things as the products and services as well as the
providers are not necessarily operative alongside the sectoral lines.310 So far, cross-sectoral
action is on the back burner.311 In view of the existing concerns and the dynamic developments,
more joint supervisory initiatives could and probably should come forth, such being requested
by various stakeholders as well.312
A single Fintech supervisor. A minority opinion in literature hypothesizes a single European
entity to supervise fintech. In this scenario, the honor would again fall to the ESMA’s lot as the
postulated COB supervisor. And again, it appears that the concept would amount to separating
COB supervision from prudential supervision, adopting a twin peaks structure.313
3.4.

Sustainable finance

Sustainable finance. Sustainability is and should be occupying the policy agenda, and rightly it
also intrudes the financial system. By sustainable finance is meant “the process of taking due
account of environmental and social considerations in investment decision-making, leading to
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increased investments in longer-term and sustainable activities”.314 Like fintech, sustainability
perfectly fits into the project of the CMU.315 Also like fintech, sustainability is a concern of all
financial sectors. Following the review of the ESAs’ Regulations, the watchdogs have been given
the explicit obligation “to take account of risks related to environmental, social and governance
factors [ESG] when carrying out their tasks”.316 This should empower the ESAs to “monitor how
financial institutions identify, report, and address risks that environmental, social and governance
factors may pose to financial stability”.317 As the topic of sustainability will only gain more
influence, it is likely that the ESAs will receive additional powers to cope with the challenges
thereto related. Furthermore, the ESAs shall have to cooperate closely with each other: indeed,
sustainable finance reaches out to all three sectors. Unless, of course, this modern development
once more offers room for a cross-sectoral supervisory structure.

4. Alphabet soup of supervisory actors
Coverage of discussion. This subtitle covers more than one load; it encompasses two
components. Firstly, the multiplicity of supervisors could mean a drawback for their efficient
operation and necessary cooperation (4.1.). Secondly, the diversity of supervisory models is
likely to impede the NCAs’ appropriate representation in the ESAs (4.2.).
4.1.

Multiplicity of supervisors

Too much of a good thing. By now, it is unmistakably clear that a supervisory blanket must
cover the supranational, elaborate rulebook that regulates the financial activity. The present,
complex state of the financial system absolutely prevents a return to the days of selfregulation318; simultaneously, the system does not benefit from “too much of the good thing”319
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that supervision essentially is. Accordingly, in applying a sectoral supervisory approach, the
outcome might be less efficient as it could be and should be. 320
Too little attention for similarities. The financial sectors have cross-sectoral commonalities as
much as they have sectoral specificities – although stakeholders are less willing to admit that
(see infra). Proof of this is easily found, especially in legislation. Cross-sectoral legislation may
not have been yet forthcoming (except for PRIIPs), but a tendency of cross-pollination between
sectoral rules is observable. Evidence of this can be found when laying the Insurance Distribution
Directive321 (insurance) next to the Markets in Financial Instruments Directive II (MiFID II)322
(investment).323 The parallels are even labeled as the “Mifidization” of insurance.324 However,
there the resemblance stops: the EIOPA and the ESMA have developed divergent implementing
standards. Inconsistencies in level 3 output have been regularly identified.325 COLAERT rightly
puts into question whether the differences can always be rationalized on the basis of
distinguishing sectoral factors.326 Even if separate sectoral rules are justified, the different
segments of the financial industry should not be approached in an isolated manner. On the
contrary, in order for financial institutions to fulfill their role in the economy and the society,
unsubstantiated frictions should be avoided.327
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Missing out on economies of scale. By operating separately, it is not only more likely that
inconsistencies sneak into the ESAs’ work, but the trade might also be that certain efficiency
gains from cooperation get lost. Currently, there is a high chance of duplication of work, a
different treatment of similar products and services (cf. regulatory arbitrage) and additional
costs.328 A potential argument to counter this assertion could be the existence of the JC, but
practice has proven how difficult it can be to agree (cf. PRIIPs).329 If supranational supervision
were organized more through a cross-sectoral set-up, such as a twin peaks system, the ESAs
could learn from each other. Furthermore, their synergies might translate into economies of scale
– on the condition that regulation clearly stipulates the nature of the rules (prudential or COB).330
An efficient structure is also desirable from a pecuniary point of view. Although cross-sectoral
supervisory models do not automatically curb the costs attached, it might be possible that
structural modernization entails a more efficient allocation of costs. The proverb “simplicity is
the ultimate sophistication” deserves more attention.
Asymmetric powers: the connection SSM-EBA. The ESAs of 2011 largely differ from the
ESAs of 2019. Starting from more or less identical founding Regulations, the ESAs have
received several additional powers. 331 In itself, an asymmetry of powers is not problematic.
Nonetheless, there are some issues which should be resolved in the following years. Significant
are the so-called regulatory ambiguities that occur because of the interrelation between the EBA
and the SSM.332 For example, the EBA has been assigned the task of developing a supervisory
handbook333, but the ECB itself has already disposed of a ‘supervisory manual’.334 Moreover,
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both authorities can conduct stress tests.335 It is advisable to disentangle these overlaps in order
to remove confusion.336 It has been stated that the approaching end of the Brexit saga might incite
the remaining non-eurozone Member States to decide to finally adopt the single currency, the
consequence of this being that the ECB’s and the EBA’s position would change337, with the
possibility of the EBA’s position becoming weaker.338
Unproductive cooperation with the ESRB. The ESFS establishes different cooperation
nexuses, all of which involve the ESAs.339 Left undiscussed so far is the mutual cooperation
between the ESAs and the ESRB. On the one hand, the ESAs inform the ESRB of embryonic
systemic risk; on the other, the ESAs follow up on the ESRB’s warnings and
recommendations.340 Moreover, the ESRB participates in the JC and in each of the ESAs’ Board
of Supervisors.341 In literature, the level of efficiency of this reciprocal channel for exchanging
information has been largely left uncommented; still, it cannot not be ruled out that a crosssectoral model of supervision could indeed boost the Authorities’ cooperation. In departing from
a twin peaks model, for instance, it is conceivable that the authority responsible for (micro)prudential supervision has the most relevant information for the ESRB. After all, systemic risk
stems from the financial (in)stability of financial institutions, rather than from the relationship
between the financial institution and its client. It may even be imagined that the ESRB and the
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future prudential peak could unite in one umbrella institution for prudential oversight. As a single
group, these bodies could then establish one line of communication with the COB authority.
4.2.

Obstacle to appropriate representation

National victory of the cross-sectoral model. Above, it has been stated that the NCAs are the
“spokes” of the ESAs’ hubs.342 Before, when a sectoral supervisory model was predominating at
national level, the tandem of the supranational model with the national models could advance
more easily. Over time, cross-sectoral supervisory models have progressively overshadowed the
traditional sectoral triumvirate of supervisors.343 This process is partially attributable to the
intertangling of financial sectors, and has received a fresh impetus with the financial crisis.344
The mismatch of models does complicate the proper and competent participation of the NCAs’
representatives in the ESAs.345
Delegating the proper NCA to the ESA. A difficult issue relates to the ESAs’ governance.
Within the ESAs’ Boards of Supervisors, each Member State is represented by one NCA.346
Which national supervisor should be delegated to the meetings? An integrated supervisor, being
a specialist in everything, shall have to attend every meeting of each ESA and shall have to adapt
to the issues scheduled on the agenda. But what in case of a national twin peaks model? As each
ESA has a prudential and a consumer protection mandate, the delegation of one or the other
“peak” authority implies a risk of pinning down the focus on one of both topics. This risk may
materialize if a NCA does not even dispose of a consumer protection mandate, something which
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can be perceived in more than one NCA.347 By itself, this governance model is likely to
deprioritize the ESAs’ mandate for consumer protection.348 To some extent, the ESAs’
Regulations have anticipated this problem by stipulating that if the subject matter demands
different expertise, an alternate may sit on the Board.349 However, by replacing the
representative, a smooth decision-making process may be perniciously affected since varying
compositions hinder a solid level of trust.350

5. Intermediate assessment
Intermediate assessment. Before discussing the arguments in favour of a sectoral institutional
architecture, I find it useful to reflect on the four (overarching) arguments against such structure.
In my opinion, the blurring of sectors together with the demand for effective consumer
protection, are the most coercing arguments to adopt a cross-sectoral supervisory model,
especially a twin peaks model. Separating prudential supervision from COB supervision, instead
of drawing (theoretical) lines between the financial sectors, could present a holistic and balanced
perspective to approach the financial system. Out of the four discussed challenges which have to
be tackled in the near future, I find the fight against money laundering operations, the (r)evolution
in fintech and sustainable finance to add the most weight to the case for twin peaks supervision.
In my estimation, Brexit does not urge a change of structure, but pressures to tighten supervisory
convergence. Finally, discarding the disadvantages sprouting from the “alphabet soup of
supervisors” could be a nice bonus of a cross-sectoral supervisory model, but in my opinion, this
argument does not constitute one of the crucial pillars shouldering the case for structural
transformation. Prima facie, the plea for referring the sectoral model to the history books has a
lot of merit. In practice, things are naturally more complex than a mere enumeration of four
points of cross-sectoral defense. Part C of this second chapter offers several arguments that
provide a counterweight. These will be explored in detail, in order to make an honest and truthful
evaluation of the (dis)continuation of the sectoral model.
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C. Arguments in favour of the ESAs’ sectoral model
The following six subsections contain the arguments that unravel the reasons why the ESAs’
sectoral architecture has stood the test of time, and that demonstrate why a structural overhaul
may not be as feasible as thought.

1. Path dependence
Path dependence. A first explanation for preserving the sectoral approach stems from the path
dependence theory. Following MAHONEY, a path dependent process refers to “historical
sequences in which contingent events set into motion institutional patterns or event chains that
have deterministic properties”.351 An examination of the timeline throughout Chapter I
highlighted that the trident of banking, securities and insurance has solidly planted itself in the
territory of financial law. Pro memoria, originally, the different Member States (avant la lettre)
autonomously imposed various rules addressing, inter alia, the financial (in)stability of banks
and/or the information asymmetry relating to investment.352 Then came the European single
market, entailing financial liberalization, deregulation and competition, and through these
consequences, the integration of financial services.353 Meanwhile, the first pieces of harmonizing
legislation had been enacted, sectorally dismantling national fences.354 LAMFALUSSY and his
3L3 committees only invigorated the sectoral modus operandi; DE LAROSIÈRE and his ESAs
extended this logic. In other words, citing IKENBERRY, “seemingly small decisions at specific
historical moments can take polities down long pathways - pathways that are difficult to alter or
reverse”.355 In the sequence of events, the importance of timing should not be underestimated.
As PIERSON notes: if an event – in casu the integration of financial services – takes place “too
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late”, it may not have any effect, whereas had it occurred earlier, the consequences might have
been greater.356
Increased returns lock in the path. Along the path, the sectoral approach has reinforced itself.
This idea is encapsulated in what ARTHUR describes as “increased return processes” or
“positive feedback processes”. 357 Great developments towards European integration have been
made by means of sectorally applicable rules and thereafter, by means of cooperation amongst
national supervisors. In ARTHUR’s perspective, the path might have locked in the sectoral
solution, as a reason of which possibly worthy alternatives are being disregarded.358
The efforts may not go to waste. It is highly probable that the increased returns in nurturing
sectoral regulation and supervision, are triggered by the costs and time incurred for the purpose
of it.359 It took tremendous efforts to create the present framework; cross-sectoral alternatives
like integrated or twin peaks supervision – of which the superiority compared to a three-pillar
model is not proven (see infra) – expose both Europe and Member States with sectoral
supervisors, to new costs. Part of the feedback on the ESAs review indeed expressed worries
about the price tag attached to the adoption of a twin peaks model.360 Another trigger is the level
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of specialization that has been built up.361 Sector-specific knowledge and insights are indeed
mentioned amongst the advantages of a sectoral model (see infra).362
One of many variables. Of course, historical influence is only one aspect of Europe’s
persistence to stick to a sectoral approach: as noted earlier, the choice for any model depends not
only on its inherent advantages and disadvantages, but also on country specific elements, such
as economic and institutional arrangements.363 To cite MASCIANDARO: “Therefore, the
supervisory regime is not deterministic, nor, on the other side, completely accidental”.364

2. Political objection
Cross-sectoral model has lacked political support. Europeanization is subject to bottom-up
preferences, influences and sometimes, scepticism. In between the lines of the Lamfalussy report
and the de Larosière report, it can be read that political endorsement was lacking to organize
European financial supervision cross-sectorally.365 With regard to the reasons why this was the
case, both reports stayed on the surface. Below, some useful theories are explored which can
help to politically contextualize the sectoral model.
Strategic decisions. Following BÖRZEL, Member States can adopt three strategies in the
endeavour for European integration: they are either pacesetters (pushing European policies) or
foot-draggers (blocking European policies)366 or fence-sitters (engaging in a sort of ‘waiting
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game’ before aligning with the pacesetters or the foot-draggers).367 Adopting one of the various
strategies – which is a dynamic choice that can change over time – is not only dependent on the
price tag attached to the proposed plans. A predominant factor is also the incentive for Member
States to transfer their own policy upwards.368 In determining which European steps are to be
taken next, national governments are led by their preferences, and try to let their mindset and
their institutional arrangements prevail.369 The triangle of European superpowers, being the UK,
Germany and France, has attempted to affect the Union’s regulatory framework from its earliest
stages.370 The trio commonly holds conflicting philosophies.
Advocacy coalition. QUAGLIA appeals to SABATIER’s framework of an ‘advocacy
coalition’371, by which is meant that policy makers and stakeholders who are actively concerned
with a certain issue, will seek to influence the thereto related public policy.372 The supporters of
the market-making advocacy coalition, amongst which are the UK and the Netherlands, trust the
market and desire “light” regulation based on principles and providing some “breathing space”.
Conversely, the adherents to the market-shaping advocacy coalition, such as France and
Germany, distrust the market, which explains their preference for prescriptive, rule-based
regulation that neatly organizes the market and market participants.
Theory put into practice. By combining and applying these theories, the following thoughtful
and cautious observations can be made. First of all, it can be argued that, given the freedom of
the Member States to autonomously choose a (any) supervisory model, the coexistence of various
models373 unavoidably makes it harder to agree on a fixed model for European supervision.374
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Furthermore, it has been indicated that a national government’s choice for a model is not an
abstract exercise, and is influenced by the domestic context (e.g. historical and institutional
arrangements).375 Since Europe is a jumble of national financial systems, each of which is unique,
it is unlikely that there is an unerring supervisory model that completely matches the European
context.376 Unless all Member States would adopt a twin peaks model (de facto “bottom-up”
harmonization), it does not seem feasible nor advisable to merely “legally transplant”377 a
national supervisory structure to the European level.378 MASCIANDARO and QUINTYN state
that the conservative approach has the best chance of national political acceptance.379
Secondly, if changes to the European supervisory structure collude with a shift of supervisory
powers to the European level (in light of the CMU), it can be expected that Member States will
take divergent stances.380 However, with regard to the idea of creating stronger ESAs, it appears
that the superpowers’ philosophy upholds a system characterized by decentralization.381 As for
Germany, the country is opposed to attributing new powers to the ESAs – fearing the creation of
“a supervisor of the supervisor”. Instead, it recommends the ESAs to make better use of their
existing competences.382 This is not surprising: being part of the market-shaping advocacy
coalition, it is indeed likely that Germany approves of strong supervision; however, it would
rather take charge of this task itself. From the UK, a similar attitude would be expected, on the
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basis of its reluctance in the past to shift powers from NCAs to EU level authorities383 (with a
recent attack on the ESMA’s powers, see infra).384 However, the content of the CMU offers an
attractive market-making package for the UK385, as a consequence of which the British find
themselves in a hybrid position.386 Of course, Brexit will to a large extent deprive the UK of the
CMU’s benefits.387 The political setting is about to change as well, with the market-making
advocacy coalition losing an important participant (at least for the purpose of further European
plans). In any case, it can be presumed that building a twin peaks model on the shoulders of
centralized supervision is not as self-evident as prima facie presented in literature.388

3. Constitutional and judicial limits
Constitutional limits... In order to make substantive changes to the tripartite ESAs’ model, it is
paramount to take account of possible constitutional restraints contained in the Treaty of the
Functioning of the European Union (TFEU). One restraint that should not be overlooked is Article
127(6) TFEU. This provision has been particularly relevant for establishing the BU and the
SSM389, and impacts the pendant question whether to centralize or to decentralize financial
supervision. If the EBA would have been chosen over the ECB to be in charge of direct
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supervision, a treaty change would have been necessary which would have delayed the process.390
Such detour has been avoided by using the enabling clause in Article 127(6) TFEU which
explicitly permits the conferral of prudential banking supervision to the ECB. Still, Article 127(6)
TFEU has its limits. It deprives the ECB of assuming any supervisory tasks in respect of insurance
companies; as a consequence, the provision cannot effectuate the suggested merger between the
ECB and the EIOPA.391
In connection with the issue of centralization of powers, attention must also be paid to Article
114 TFEU, which is the legal basis for furthering internal market harmonization through the
“approximation of laws”.392 Through this provision, birth was given to the ESAs393 and
substantial powers have been delegated to them. Yet, the more advanced these powers become,
the more doubts are casted on whether Article 114 TFEU suffices.394 This uncertainty stems from
the Meroni doctrine which was formulated by the Court of Justice of the European Union (CJEU).
… and judicial limits. Following Meroni, delegation cannot entail a wide margin of discretion.395
Because of Meroni, the UK recently questioned the ESMA’s far-reaching powers in the context
of short selling. The CJEU’s answer was that “the delegation of powers is lawful as long as it
indicates objective criteria and circumscribed conditions for their exercise, and these criteria are
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subject to judicial review”396, translated by some as “mellowing the Meroni doctrine”.397 In light
of the UK’s and other Member States’ resistance to a far-reaching centralization of powers, the
Court’s deference to Article 114 TFEU is a bitter pill to swallow398. As the decision clears the
road for more centralized responses, the controversy will probably far from quiet.399

4. Specialization
The (dis)advantage of sector-specific expertise. If there is one characteristic that can be
attributed exclusively to a sectoral supervisory model, it is the sector-specific expertise that
supervisors are able to build up.400 Because the ESMA, the EBA and the EIOPA are each
responsible for a different financial sector, they are capable of familiarizing themselves with
sector-specific particularities: they know what to supervise.401 For market participants, having
only one supervisory authority as a counterpart is very attractive as well: duplication of control
is avoided and the costs of supervision can be reduced considerably. By now, the reader is
probably aware of the fact that sectoral specialization is of less importance in a financial system
that evolves towards cross-sectoral activities and despecialization of intermediaries. The ESAs
are required to have a sufficient level of knowledge of the specificities characterizing the other
sectors.402 Logically, one would think that the argument of sectoral know-how does not convince
396
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as much as it did before. Nevertheless, contrary to expectations, the extensive feedback on the
ESAs review demonstrates that the ESAs themselves and a large majority of (numerous)
respondents appreciate sectoral specialization and are not persuaded that another supervisory
structure should substitute the current one.403
ESAs’ opinion. The EBA and the EIOPA have commented negatively on the potential reform
of the ESAs’ current tripartite structure. The EIOPA has warned against rushing changes to the
institutional structure and stresses the interlinkage between prudential and conduct matters.404
The EBA has enunciated that it sees no point in being merged with the EIOPA for the purpose
of constructing a twin peaks model.405 The ESMA has not explicitly advised against an
institutional reform. From its feedback on the ESAs review of 2017, it can be inferred that the
securities watchdog took in a fence-sitter position (see supra), seeing which way the wind blows
in terms of waiting whether or not it would receive new supervisory tasks.406 Recently, it has
been decided to indeed attribute additional powers to the ESMA. In light of this present state of
affairs, the ESMA will perhaps positively evaluate the adoption of a twin peaks model in the
next review. Note, however, that the opinion of the ESAs might not have an effect on the outcome
of a reformative process. It is a fact that the decision to move the EBA to Paris has been taken
without the EBA having any say in the procedure of choosing the location.407
Stakeholders not convinced. Stakeholders408 appraise the sectoral know-how’s efficiency
relative to other models. Generally, the majority of stakeholders are particularly keen on
maintaining this asset. 409 The insurance industry does not make a secret of its dissent from the
concept of unified supervision (and also regulation) for banking and insurance matters.410 This
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is no revelation: the insurance sector repeatedly underscores the particularities which distinguish
it from its counterparts, claiming to have a distinct business model, specific risks and consumer
needs411, hence its plea for a separate legal treatment.412 Following this point of view, prudential
supervision and COB supervision should stay under the same roof.413 Interested parties from the
banking sector have a similar point of view and do not see compelling reasons for creating an
objectives-based supervisory model.414 From those having an interest in the securities sector,
there is more sympathy for twin peaks authorities. This can probably be explained by the
imperative of adequate consumer (investor) protection.415 For some of them, the reform of the
ESAs should go further than mere amendments to the Authorities’ mandates and governance
which have recently been adopted.416 Other parties consider the present model to be working
sufficiently well. Overall, the message is to steer clear of the institutional set up, but to enable
the ESAs to optimally use their competences (“don’t fix what is not broken”417).418
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Regulatory capture. To the question why stakeholders cling to sectoral supervisory authorities
in a blurred financial industry, one possible answer might be regulatory capture, or in this
context, “supervisory capture” .419 If a supervisory authority is captured by the industry, it will
further the specific interests of the latter instead of acting in the interest of the general public.420
Regulatory capture is an existent problem: research has shown that this phenomenon contributed
to the financial crisis.421 It is indeed conceivable that the ESAs are prone to regulatory capture.
In essence, the ESAs are the sum of their participating NCAs. The latter operate on a local basis,
being close to the market and its participants. In addition, the ESAs themselves seek input from
stakeholders. Therefore, there is a chance that the Authorities become (more) moderate towards
the sector they monitor.422 In that way, preserving the status quo is beneficial to stakeholders.
The Commission has proposed to improve the ESAs’ independence by adjusting their
governance structure and installing an Executive Board with full-time members, but the proposal
has not been adopted.423
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5. Joint Committee
The JC. Throughout the paper, reference has been made now and then to the raison d’être of the
JC. Pro memoria, the JC is the platform for cooperation between the ESAs. By means of this
tool, consistency “within sectors but also between sectors” can be achieved.424 As the first chapter
notes, there are four sub-committees to discuss four delineated cross-sectoral topics. Annually,
the JC publishes a work programme that indicates where its priorities for the next year lie.425 The
role of the JC sounds very promising; stakeholders have indeed frequently applauded the results
which have been achieved by the ESAs since the day they have been operating.426 Yet, as is often
the case, there is room for improvement.
Some identified issues. Legal doctrine and the feedback on the ESAs review have identified
some issues with regard to the JC’s operation. Besides the cumbersome governance process that
has to be followed when agreeing on (cross-sectoral) proposals427, there are also some substantial
problems. The ESAs themselves have voiced that the inconsistencies in the mandates they have
been given, constitute a significant drawback to realize an effective level of consumer
protection.428 As if this was the last straw that breaks the camel’s back, the watchdogs have urged
the European legislator “to consider any necessary steps in order to ensure that the ESAs can
regulate cross-selling practices in a consistent way across the three sectors, to the benefit of
consumers, financial institutions, and supervisory authorities”.429 Meanwhile, sectoral pieces of
legislation should be drafted as consistent as possible, in order to avoid unwarranted differences
which hinder a holistic approach (see supra).430
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Calling upon the JC. There is one common thread running through the feedback on the ESAs
review: the (so far) unexplored potential of the JC.431 Improvements are proposed to the JC’s
governance processes432, and a smoother exchange of best practices between the ESAs, allowing
cross-sectoral pollination, is eagerly encouraged.433 The JC’s presence has been borrowed by
literature to accentuate the advantage of the sectoral model, namely the combination of disposing
of separate agencies that promote non-homogenous approaches, while simultaneously seizing
the benefits of joined-up thinking through inter-agency coordination and interaction.434 The
feedback seems to steer the same course. This gives the impression that by stressing the presence
of the JC, stakeholders want to divert attention away from the sectoral versus cross-sectoral
debate.435 It is interesting to highlight that a European study, requested by the ECON Committee,
has suggested to structure the JC in a twin peaks manner by installing two sub-committees, one
for prudential matters and one for consumer protection and financial innovation.436 If on the
longer term the JC’s share in the story of European supervision would indeed enlarge, the
forum’s light structure would probably be substituted for a stronger skeleton, to enable the
Committee to fulfill its extended mandate.437
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6. Supervisory architecture in the United States (US)
A (too) ambitious blueprint: twin peaks. The ponderous effect of the financial crisis incited
profound modifications to the US’s supervisory model.438 During the pre-crisis era, the US had
a patchwork of sectoral supervisors shaped by a series of responses to historical events and
circumstances439, resulting into a system of federal and state layers.440 A report dating back from
2004 highlighted the insufficient level of coordination and exchange of information amongst the
sectoral financial regulatory agencies.441 Following the financial crisis, former Treasury
Secretary PAULSON did for the US what DE LAROSIÈRE did for Europe. But PAULSON’s
report of 2008 went further: it postulated an optimal supervisory structure, being an objectivesbased, “triple” peaks model.442 Following the report, the consolidation of regulatory
responsibilities would bring about synergies which lack in a system of separate, individual
supervisors. In addition, it would allow for flexible adjustments to new financial realities.443 In
another report that soon followed, former US Federal Reserve Board Chairman VOLCKER also
considered the potential of a twin peaks model.444 The ambitious proposals encountered a lot of
criticism, and eventually remained a dead letter.445 Less than one and a half year later, a more
modest white paper continued the momentum for structural reform446, most of which has been
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adopted by the Dodd-Frank Act.447 The result was a makeover of the old supervisory model; a
radical facelift remains forthcoming.448 Although the Dodd-Frank Act did not bring about the
desired simplification of the US’s supervisory framework449, some of the Act’s prominent
features may give the European legislator food for thought when constructing the future
European supervisory framework. A brief discussion follows in the third and last chapter.
Reasons for the sectoral status quo. Little light has been shed on the specific motives for
putting the twin peaks model on a back burner. The proposed regulatory structure has been
described as “a wild pitch, not even close to the strike zone”, and was not considered to be a
high priority.450 Another critical comment was that the proposal aimed at the competitiveness of
the US’s financial market more than at restoring consumer trust.451 The Volcker report itself put
forward an argument for not evolving towards a twin peaks organized system. It referred to the
fact that the existing arrangements proved to be relatively successful, and it emphasized that for
any model to make headway in efficacious supervision, efficient coordination devices and
smooth communication are paramount.452 It is safe to state that the time (and the political spirit)
was not yet ripe for radical reconstruction453, evidence of which is provided by the contentious
process through which the Dodd-Frank Act eventually passed.454
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Resurgent debate. The Dodd-Frank Act is seen as one of many pitstops on the road towards a
more effective and efficient US supervisory architecture.455 Some organizations have not been
idle and have worked out extensive roadmaps for further reform.456 Unlike the reports drafted
in the wake of the financial crisis, these roadmaps embark on a new course, one that does not
lead right away to a twin peaks model. At the heart of their plans lie the principles of
consolidation, specialization and last but not least, coordination. It is argued that cooperation
and communication can make or break any supervisory structure.457

7. Intermediate assessment
The arguments in favour of the ESAs’ sectoral set-up are paramount to build a well-founded,
balanced maquette for European micro-supervision. Again, some arguments provide a more solid
base. The theory of path dependence, for instance, helps to understand the presence of the
sectoral model, yet it should not stand in the way of justifiable adaptations. Making the link with
the level of specialization that has been acquired by the ESAs, there could be room for
maintaining this advantage in a twin peaks model as well. The theories regarding political
empowerment (or the lack of it) are very interesting and supply the constructive input to make
realistic estimates. In spite of the fact that financial supervision will probably continue to be a
political “football” which Member States will try to catch hold of, I do hope that governments
can overcome their disagreements. Member States should form a team, aiming to score so that
both financial institutions and consumers can applaud their actions. To attain this goal, legal
certainty should prevail and the ESAs’ future should rest on stable pillars. Therefore,
constitutional boundaries should either be respected or should be adapted in line with current
financial conditions.458 What fascinates me most of all elements put forth, is the possibility of
giving a more prominent role to the JC. Instead of seeing the ESAs in the foreground and the JC
in the background of the ESFS, the positions could be reversed: the JC could come to the fore,
being backed up by the ESAs. Finally, an important lesson can be drawn from the parallel
institutional debate in the US: the golden ingredients for a successful supervisory recipe are
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coordination, cooperation and communication.459 A well-thought-out institutional architecture
can only add to the success.

D. Conclusion
Conclusion. This chapter has judged the supranational institutional architecture by reviewing
two opposite lines of arguments. At the plaintiff’s side, it is argued that the sectoral model is
outdated and inadequate. At the defendant’s side, arguments are put forth to demonstrate why
the sectoral model has managed to stand the test of time. There is something to be said for both
sides of the case. If one would put the two baskets of arguments on the scales, it would be
uncertain to which side the balance would tip. One comes to see that the importance of the ESAs’
institutional structure may not be underestimated, nor should it be overestimated. It is debatable
what the “best” structure is, and the outcome is intertangled with other question marks. Clearly,
the design of the ESAs’ anatomy is not and never will be an exercise of exact science.
With reference to Chapter III. Chapter II has provided some very useful insights which the
reader should keep at the back of his/her mind when turning to the third and last chapter. Therein,
the future of the European supervisory framework is discussed from two different angels: what
could the institutional architecture of the ESAs look like? And what should the institutional
architecture of the ESAs look like?

459

In the same sense, see, Financial Services Action Plan, n 101, 12.

68

CHAPTER III: RESHAPING EUROPE’S MICRO-SUPERVISORY MODEL
Introduction. LANNOO proclaims that “the cause of financial supervision is not well served by
half-baked solutions”. 460 This leaves the question of what a “full-baked” solution looks like.
Following LANNOO, I am convinced that the success formula lies in a combination of sectoral
and cross-sectoral supervision.461 On the basis of the information assembled in Chapter II, it
appears that my vision on the future of the organization of European micro-supervision deviates
from the vision of the European legislator. This chapter is reserved for an outline of both
perspectives. The first section (A) describes Europe’s perspective: what could the institutional
architecture of the European Supervisory Authorities look like? It is argued that shorter term, a
cross-sectoral supervisory model (twin peaks) is not feasible; longer term, a twin peaks structure
might be forthcoming. The second section (B) responds to the question “what should the
institutional architecture of the European Supervisory Authorities look like?”. This section
reflects my personal point of view on the European micro-supervisory formula. In my view, the
supranational supervisory model should indeed evolve towards a cross-sectoral design without
fully abandoning the current sectoral approach.
Preliminary: no substantive changes to the ESRB and the ECB. For both sections, the
following preliminary remarks regarding the ESRB and the ECB are valid. The ESRB will
continue to occupy a central position in the ESFS. Preceding the ESAs review, the Commission
also reviewed the European macro-prudential framework by way of a public consultation.462
Taking account of the feedback, adjustments have been proposed and subsequently adopted.
Targeted changes have been made to the ESRB’s operation, increasing its position as macroprudential authority in the ESFS in order to shield the financial system against instability. As for
the ECB, the question has been posed whether the SSM has fulfilled the expectations.463 A report
of the Commission – again, subsequent to a review464 – has positively evaluated the progress
made so far. Therefore, the Commission did not see any need to modify the SSM Regulation.465
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A.

What could the European micro-supervisory model look like? Europe’s
perspective

Incremental reform. Save for the ESAs’ institutional architecture, a lot has been moving at the
supranational level. An extensive study of EU documents466 allows to interpret the European
legislator’s perspective on the future of financial micro-supervision within the Union. As
usual467, the modifications appear to be of an incremental character, through which the traditional
sectoral approach could eventually disappear. On the basis of the materials, I deduce two stages
of change. In a first stage, a sort of ‘quartet’ model comes forth.468 The ECB and the three ESAs
stay while some of the ESAs’ responsibilities are reshuffled amongst the Authorities themselves.
In a second stage, there are two options: either a twin peaks model could be established, or
alternatively, a practical alliance between the European supervisors could come forth. A more
detailed description of the two stages follows hereunder.

1. Short term: sectoral specialists
Enlarging the ESAs’ mandates. Now and then, the second chapter has indicated how the
watchdogs’ mandates are changing under the CMU’s umbrella. To recapitulate, the ESAs
invigorate their status as authorities. With regard to the EBA, it is as if Europe is preparing itself
for the day when the EU27 single market and the eurozone converge. As a consequence, the ECB
would become the micro-prudential banking supervisor of the Union. In turn, this would
neutralize the EBA’s function as the intermediary between the eurozone insiders and outsiders.
However, by giving the EBA a robust and wide AML mandate, which signals that the Authority’s
part is not played out yet, it appears that a stop has been put to the above scenario. Although the
ESMA’s and the EIOPA’s role in AML matters diminishes, sectoral expertise remains assured
via the establishment of a permanent committee that consists of all three ESAs469. Still, it is the
EBA pulling the strings since the committee’s tasks are restricted to preparing and scrutinizing
the EBA’s decisions.470 As for the ESMA, the Authority’s share in consumer protection is
weighted in its overall package of tasks. Furthermore, the ESMA’s direct supervisory powers
466
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grow, namely in respect of data reporting services providers and benchmarks.471 Finally, in
accordance with the reservations made by the insurance sector in response to the ESAs review,
nothing notably changes in respect of the EIOPA’s mandate - at least not for the time being (cf.
the contemplation of a Single Market for Personal Pension Products472).
The Authorities’ empowerment is accompanied by the required human and financial
resources.473 It is also interesting to notice that by explicitly highlighting the condition of
proportionality in the exercise of the ESAs’ mandate, the legislator seems to have anticipated
any criticism coming from the Meroni proponents.474
Presence of NCAs. While supervisory responsibilities seem to gradually shift upwards to the
ESAs, the NCAs do not disappear from sight. With the path dependence theory in mind, it could
be argued that the NCAs’ expertise and local presence are valuable assets which contribute to
the desired level of efficient and effective supervision. Moreover, in expectation of EU single
rulebooks, there will normally be less room for diverging national interpretations of
supranational rules. The NCAs will (continue to) function as the eligible assistants of the ESAs,
looking upon the fluent implementation of and adherence to the rules by the financial institutions
they supervise. The SSM mechanism has delivered proof that the combination of centralization
and decentralization works. Any further centralization of powers will probably lead to a
cooperation between local NCAs and Union-wide Authorities.475
JC. With regard to the JC, the legislator has clearly taken due account of the feedback on the
ESAs review. The JC already was a forum for cooperation and for achieving cross-sectoral
consistency, but now the ESAs’ Regulations will explicitly state that the JC shall consider
sectoral specificities.476 Hopefully, this alteration will effectively engender more coherence in
level 3 output.
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Sectoral status preserved. The aforementioned modifications do not alter the ESAs’
institutional set-up. The Authorities’ arms still stretch out to different sectors, with each
Authority having one arm for prudential matters and one arm for COB matters. However, the
fact that the COB arms of the EBA and the ESMA have become more muscular, may indicate
that the legislator will try to put the Union on a path leading towards a more optimal supervisory
structure.

2. Long term: either twin peaks or practical alliance
The latent prospect of twin peaks. Notwithstanding the fact that the proposal of a European
twin peaks structure has foundered a few times on obstinacy stemming from various corners,
Europe has never lost interest in the idea. On the long term, DE LAROSIÈRE’s suggestion of
twin peaks authorities could be realized. In order to explain this possible evolution, the reader
should call the picture of the ESAs to mind as it has been described up to this point. At present,
this picture looks as follows: in Paris, there are the EBA and the ESMA, both of which have
received significantly important COB powers. In Frankfurt am Main, there are the ECB and the
EIOPA, where prudential supervision is (more) prominent. In respect of the ECB, this is
logical.477 In respect of the EIOPA, one could argue that, in view of the feedback on the ESAs
review, the prudential aspect seems to be the overriding factor in the insurance sector. This
observation is underpinned by the horizontal nature of consumer protection. If one puts two and
two together, one could perceive a business conduct Authority in Paris, and a micro-prudential
Authority in Frankfurt.
Possible pitfalls. On paper, a European twin peaks model could be launched in no time.
However, the fine print should not be forgotten. Chapter II has highlighted some pitfalls that
warrant some profound reflection. First of all, a merger between the ECB and the EIOPA
presupposes an alteration of Article 127(6) TFEU. Given the vast opposition of the insurance
sector to consolidated supervision, it is doubtful whether a constitutional amendment is feasible.
If this aspect would intermingle with the ever-unsettled debate about how much and which
powers should fall in the hands of supranational supervisors, an agreement on the TFEU risks to
be slowed down even more, not in the least because centralization also entails constitutional
implications. Another impediment would probably be the price tag attached to the realization of
these plans, not only literally (the costs attached) but also figuratively (the risk of losing what
has been built up so far). The ultimate goal is of course to attain a similar or (preferably) higher
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level of efficient and effective supervision. Finally, it is unlikely that institutional reform will be
the primary concern of the upcoming European legislature given that there are bigger fish to fry
at this moment, not only inside the financial arena (a.o. the CMU, Brexit and fintech) but also
outside of it (e.g. climate change, migration, …).
Alternative: practical alliance. In order to evade some of the above-mentioned pitfalls, Europe
could consider the following alternative: instead of truly consolidating supervision into a twin
peaks model, the legislator could see the merit of bringing the ESMA and the EBA under one
Parisian roof, and the ECB and the EIOPA under one Frankfurter roof. Operating under the same
roof could allow for so-called economies of scale, such as shared infrastructure and shared
administrative support.478 It could also accommodate a smooth exchange of information and
tighten the network between the Authorities. Cooperation could be facilitated, as could interESA consultation as a consequence of which level 3 work could be more coherent. Costs would
likely be lower.479 At the same time, sectoral specialization would be preserved. The internal
organizational structure could be concretely designed in order to simultaneously secure sectoral
specialization and enable cross-sectoral pollination. For an optimal monitoring of financial
conglomerates, it could be beneficial for the ECB and the EIOPA to join forces, and learn about
each other’s sectoral specificities. For the EBA and the ESMA – which, in this alternative
scenario, maintain their sectoral mandates – an alliance could be equally advantageous as these
authorities could learn from each other’s expertise on prudential (the EBA) and COB (the
ESMA) aspects (see supra). This subsidiary option could, over time, lead to an actual merger. In
such gradual manner, a twin peaks model could become a more realistic prospect.

3. Guidance of the US Dodd-Frank Act
Guidance of the US Dodd-Frank Act. Though the Dodd-Frank Act, and the White Paper that
underpins it, did not entail an institutional revolution, these documents greatly implicated the
US’ supervisory framework. Two particular features that may provide useful insights to the
European legislator, are worth lingering over.
Attention for consumer protection: the Bureau of Consumer Financial Protection. A first feature
is the Act’s engagement on the improvement of consumer protection. To this end, birth was given
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to the Bureau of Consumer Financial Protection (CFPB)480 – which some interpret as endorsing
the twin peaks philosophy481. Before that, consumer protection was everywhere and nowhere482
which made the proposition of a federal agency with a significant regulatory and supervisory
toolbox a hard political nut to crack.483 The conception of the CFPB also encountered resistance
from the financial industry.484 Amongst the criticisms voiced against the CFPB, some are parallel
to those that came forth in the feedback on the ESAs review. One concern revolved around the
separation of consumer protection and prudential aspects which was regarded as an erroneous
decision.485 Another concern was that the CFPB acquired too much power, resulting in a
regulatory and supervisory overkill.486 This was exacerbated by the fact that proper
accountability mechanisms were absent.487 Despite the opposition, the CFPB has been installed,
yet it is fair to say that the Bureau’s road has been and continues to be bumpy.488
As consumer protection remains a critical issue in Europe, several lessons can be drawn from the
CFPB’s history. If the ESMA is supposed to become the consumer protection guru of the ESFS,
it will be vital to solidly anchor its mandate in the TFEU together with the necessary checks and
balances. Moreover, a break-up of prudential supervision and COB supervision should not
amount to a rigorous isolation of both. Lastly, it is safe to state that the future institutional
organization of European supervision shall have to be founded on solid grounds, taking account
480
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of stakeholders’ concerns, in order to evade continuous attacks that might hamper an efficient
and effective operation.
Facilitating inter-agency coordination. The Financial Stability Oversight Council. A second
feature in the Dodd-Frank Act was the establishment of the Financial Stability Oversight Council
(FSOC).489 Two aspects of the FSOC attract attention. In the first place, the FSOC has been
called into existence to keep watch over financial stability which makes the body the counterpart
of the ESRB.490 The most interesting aspect, however, is that the FSOC constitutes a permanent
“supercouncil” of federal and state financial regulators which receive assistance in the
coordination of possible overlaps or gaps in their responsibilities. In other words, the FSOC is
the “facilitator of agency communication and potential cooperation”.491 Yet, the FSOC does not
find itself in a superior position vis-à-vis its members; some see this as a missed opportunity to
address the fragmented financial system in a more profound manner.492
Subsequently to the ESAs review, the European legislator did not propose any substantial
changes regarding the ESAs’ institutional structure. However, it would have been wise to
reinforce the JC’s role, modelling it after the FSOC. This would have been in line with the
financial industry’s wish to confer a more prominent role to the JC.
In fact, placing the JC as the focal point of the ESFS is precisely my own conceptualization of
the future of supranational micro-supervision. I propose the creation of a new body that I would
name the ‘European Coordinator for Financial Supervision’. An extensive description of this
body follows hereunder.
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B. What should the European micro-supervisory model look like? Personal
perspective
Integration, twin peaks, and sectoral specialization. In the aftermath of the financial crisis,
PAULSON pleaded for “a system that can adapt as financial institutions, financial products, and
markets continue to evolve”.493 In my opinion, the underdescribed model should serve as a basis
for such dynamic system in Europe. A distinctive feature of the model is that it combines the
three traditional supervisory models. It mixes integration, twin peaks and sectoral specialization,
and cherry-picks the advantages that each of these models contain. The underlying ratio is that
the single financial market requires more than a one-size-fits-all model. By way of the following
scheme, I illustrate my own point of view. Because of the focus on micro-supervision, the scheme
does not include the ESRB’s macro-prudential pillar (see supra).

The JC becomes the European Coordinator of Financial Supervision. The more I read about
the role of the JC within the ESFS, the more I believed that its capacity has been left unexploited
so far. As a platform for cross-sectoral cooperation of three sectorally oriented Authorities, the
JC is pre-eminently the body towards which the European legislator’s focus should shift. To
signal the presence of a central European body for Union-wide supervision, I suggest to
transform the JC into the European Coordinator of Financial Supervision (ECFS). The ECFS
would replace the EBA, the ESMA and the EIOPA. However, I do not intend the ECFS to
function as a single, integrated supervisor that is traditionally in charge of all three sectors. Such
prospect does not seem feasible to me, nor do I find it appealing. By integrating the ESAs into
493
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the ECFS, I seek to exploit economies of scale (see supra). Instead of three Authorities needing
the auxiliary instruments, facilities and equipment, there would be one Authority that provides
the complete infrastructure. In this way, the available resources would be used in a more efficient
manner. For the NCAs and financial institutions, matters would be simplified as they would have
one single contact point to turn to (“one-stop shopping”).494 The ECFS could be compared with
a lead regulator that coordinates the regulatory actions of the distinguishable agencies operating
under its wings.495
The ECFS as a conduit. The symbol in the middle of the scheme represents the ECFS’s primary
function, which is to act as a conduit through which the work is divided, information is
exchanged and cooperation is assured. When level 3 work is required, the conduit would assign
the task to the most appropriate internal division. The task would then be carried out either by
the micro-prudential department or the COB department or – if the topic in question requires
tailor-made treatment – one of the three sectoral committees that reside in the ECFS. Thus, the
conduit would clearly indicate the nature of the subject matter.496 If the issue at stake would ask
for the involvement of more than one division (for instance, if detailed input from a sectoral
committee is sought for the purpose of constituting a final “end product” of generally applicable
guidelines), the conduit would facilitate such cooperation. Equally, it would guarantee proper
information channels through which the essential and correct information would arrive at the
right division. The conduit would also be able to resolve the possibly tense relationship between
the prudential department and the COB department – a much mentioned shortcoming of the
traditional twin peaks model.497 In order to fulfill all of its assigned functions, the ECFS would
have to dispose of dedicated and highly competent staff. As a large(r), integrated authority, it is
likely that the ECFS would manage to attract such a professional workforce.498
Installing twin peaks departments… I am convinced that today’s blurred financial system
cannot be adequately monitored by sectorally organized authorities. An objectives-based system,
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consisting of two departments, one for micro-prudential aspects and one for COB aspects, should
be the cornerstone of the ECFS. According to me, the departments should consist of three internal
bodies: a consultative, an executive and a supervisory body. The consultative body would be
manned by the NCAs, guaranteeing the participation of local expert supervisory authorities. With
their expertise and experience, the consultative body would be able to give well founded advice
to the executive body. The latter should be obliged to take the former’s opinion into consideration
when taking a final position. It would be the executive body that eventually cuts the knots. This
should improve the inefficient governance process that is currently in place.499 The executive
body would be permanently staffed by specialists from the sectoral committees (see infra) and
other experienced personnel such as former heads of the NCAs. With the proper accountability
mechanisms in place, the much feared outcome of a “supervisor of supervisors” could be
avoided.500 Finally, the supervisory body would assume direct supervisory powers with regard
to financial activities and market participants for which national supervision is considered
insufficient (see infra).
… while maintaining sectoral committees. The financial system has become too complex for
a mere sectoral approach. At the same time, I am persuaded of the benefits of sectoral knowhow. Therefore, I am in favour of installing (maintaining) sectoral committees that would be able
to continuously finetune their sectoral-specific knowledge and insights. If necessary, the ECFS’s
conduit could call upon their proficiency. Some of the sectoral committees’ members would have
a permanent seat in the executive body.
The place of the ECB (SSM). The scheme does not display the SSM. While I can understand
the original motives for involving the ECB in micro-prudential banking oversight, I regret the
way in which the SSM has been implemented. I find it unfortunate that the SSM highlights the
boundary between eurozone insiders and outsiders, and I dislike the ECB’s artificial split-up
between monetary policy and supervision. In my opinion, it would be better that the ECB’s
micro-supervisory component would be transferred to the ECFS.501 What I do like about the
SSM, is the underlying partnership between the NCAs and a supranational authority. Therefore,

499

See page 63.
M. LAMANDINI, ‘A supervisory architecture fit for CMU: Aiming at a moving target?’ (2018) European
Capital Markets Institute Commentary 55, 6.
501
The ECB should, however, maintain its macro-prudential tools. Mentioning of this aspect has been made in
footnote 140. Some commentators have plead for the retrieval of banking supervision from the ECB and its
transfer to the EBA. See, A.-K. BARAN and B. VAN ROOSEBEKE, ‘Review of the European Supervisory
Authorities: 12 Recommendations’ (2014) CEP Input 04, 21.
500

78

I would copy-paste this concept to the ECFS, as a consequence of which it would apply on a
Union-wide basis instead of being limited to eurozone members.
Partnerships. It is my belief that the ECFS should foster supervisory convergence, acting as the
guardian of the level playing field between Member States. As I see it, the NCAs should continue
to assume responsibility for direct supervision to the largest extent possible. Where local
supervision is no longer realistic, supervisory responsibilities could be shared between the two
levels.502 Drawing inspiration from the SSM and its apparent success (see supra), the center of
gravity would still lie with the NCAs but there would be a higher level of supranational
intervention. Concretely applied to the ECFS, it would be the supervisory body within each
department which would establish cooperation mechanisms with the NCAs of all Member States.
AML authority. In principle, AML matters should be dealt with by the ECFS’s COB
department. The latter should cooperate closely with the micro-prudential department, in order
to safeguard the financial institutions’ safety.503 However, since money laundering practices also
occur outside the financial sectors504, it seems to me that there would be merit in the
establishment of a specific AML body which would have authority that stretches beyond the
financial sectors. This body could set up partnerships with the responsible NCAs for the
enforcement of the rules that are set at European level.
Less pitfalls. The above model would succeed in avoiding many of the aforementioned pitfalls.
First of all, the ECFS takes due account of the path dependence theory. As it represents a mix of
old and new institutional aspects, the model does entail a compromise that might unlock Europe’s
sectoral tunnel vision. The efforts made so far would not be lost. Secondly, by combining
integration, twin peaks and sectoral specialization, the ECFS’s structure meets the variety of
national structures which might make it easier to find political enthusiasm. In my estimation, the
proposition would also gain acceptance from the financial industry, given that it meets the
concerns that were voiced in response to the ESAs review. The remaining stumbling blocks are
the TFEU and the location of the ECFS’s seat. A provision would have to be inserted that would
enable the ECFS to carry out direct supervisory tasks with the assistance of the NCAs. If the
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principle of cooperation and the division of tasks is well recorded, with due respect for the
subsidiarity and proportionality principle, the political will might be found more easily. Article
127(6) TFEU would not need to be modified since the ECB would lose its micro-supervisory
mandate to the ECFS. As to the ECFS’s seat, I reckon that the Authority would have to be located
in a financially stable Member State.
ECFS’s role on level 2. Finally, as the ECFS would remain an important advisor at level 2 of
the Lamfalussy procedure505, it would be able to flexibly provide sectoral and/or cross-sectoral
input for the development of level 2 output.

C. Conclusion
Conclusion. In this last chapter, the future of the ESAs’ institutional set-up has been outlined by
departing from two questions. “What could the future of the ESAs’ institutional architecture look
like?”, has been answered as follows: in the short term, it seems that the ESAs maintain their
sectoral mandates, yet they gradually turn into prudential or COB specialists. Exemplary is the
EBA as AML supervisor. In the long term, a twin peaks model could be constructed: considering
that the EBA has moved to Paris, there may be room for one Authority for COB in the French
capital, and one Authority for (micro-)prudential supervision in Frankfurt am Main. In case this
prospect could not be realized – which is not an unreasonable thought given the many pitfalls –
Europe could opt for an interesting alternative, i.e. an alliance between the ESAs for the purpose
of exhausting potential synergies. The answer to the question of what the future of the ESAs’
institutional architecture should look like, is different. Here, the focus shifts to the JC,
transforming it into the European Coordinator for Financial Supervision (ECFS). This new body
would be equipped with an internal structure that reflects a combination of the three core
supervisory structures: integration, twin peaks and sectoral specialization. It incorporates the best
of three worlds, and seems to evade many pitfalls. Therefore, the ECFS should and could provide
the “full-baked” solution which the European single market, its twenty-eight Member States, the
financial industry and legal doctrine are seeking.
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CONCLUSION
Conclusion. This paper has provided instructive insights into the past, the present and the future
of the institutional architecture of the European Supervisory Authorities.
Like Rome, the European micro-supervisory framework was not built in a day. Chapter I
demonstrates that its construction can be described as putting up sectoral walls on a growingly
cross-sectoral surface. This paradoxical evolution has been propelled by the harmonization
tsunami of the single market. Sandwiched between the national and the international level –
where the sectoral division between the banking, the securities and the insurance sector
traditionally prevailed – European waves of harmonized sectoral rules washed ashore in the
Member States. As the 1985 White Paper proclaimed, these waves were caught by national
supervisors, most of them sectorally organized at that point. The side effect of this stream of
European integration was that it also flooded the barriers that stood in between the different
sectors. Many Member States have reacted to this by substituting their sectoral supervisory
models for an integrated model (a single supervisor for all three sectors) or an objectives-based
twin peaks model (one supervisor for prudential supervision, one for COB supervision). By
contrast, this trend has not been followed when the Lamfalussy 3L3 committees were installed,
nor did it influence the design of the ESAs. In line with regulation, European micro-supervision
still departs from a sectoral perspective. Nothing indicates that this will soon change: the projects
of the BU and the CMU give away that the European legislator chews on another, yet interrelated
aspect, i.e. the centralization of supervisory powers.
The present standstill of the ESAs’ institutional structure is not without problems. Chapter II
enlists the arguments which plead against the ESAs’ sectoral structure: the integration of the
financial sectors, the lack of consumer protection, the challenges and opportunities of innovation
and modernization, and the complexity of the present system. Being aware of the fact that none
of the supervisory models can avoid the emergence of another crisis, this package of arguments
does persuasively vindicate a cross-sectoral overhaul of the ESAs’ structure, with preference for
a twin peaks model. As usual, however, the other side of the coin should not be lost out of sight:
the chapter continues the debate with a list of arguments in favour of the ESAs’ sectoral structure.
First, the path dependence theory makes clear why the sectoral approach has stood the test of
time, and why it has not been done away with yet. The second argument, of a political nature,
reminds of the fact that Europe is the sum of its twenty-eight members which all have a unique,
nationally shaped supervisory structure. To politically agree on the institutional architecture of
the ESAs is not self-evident, not in the least because the architectural debate cuts across the
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debate concerning the (de)centralization of supervisory powers. The third argument draws
attention to the boundaries of the TFEU and the way in which these have been judicially
interpreted. The fourth argument expresses the financial industry’s support for sectorally
organized ESAs and their sectoral expertise. The fifth argument points in the direction of the JC,
urging to exhaust its potential to the largest extent possible by making better use of what is in
place. The sixth and last argument has its origin in the US, where institutional reform has been
just as contentious. One lesson learnt from overseas is that the focus on how supervisory
authorities should be structured, is less important than the focus on how supervisory authorities
work together. On the basis of the arguments contra and pro, Chapter II concludes that the
institutional architecture of the ESAs is an exercise of art, not of exact science.
In Chapter III, an attempt is made to do the exercise of art, by answering the main, twofold
research question. On the one hand, what could the future of the ESAs’ institutional architecture
look like? On the basis of the information gathered in Chapter II, it is argued that the legislator
does not immediately intend to alter the ESAs’ sectoral structure. The latest amendments that
have been made to the ESAs’ Regulations in view of the CMU, suggest that the ESAs are meant
to become specialists in specific subject matter. Nevertheless, the prospect of twin peaks is not
entirely off the table. Considering that the EBA now shares Paris with the ESMA and that the
ECB and the EIOPA are Frankfurter inhabitants, there could be room for a dual merger, or
alternatively, for a dual synergetic alliance. On the other hand, the ESAs’ future structure is
looked upon from my own point of view, describing what it should look like. As for my proposal,
the ESAs should amalgamate into the European Coordinator for Financial Supervision (ECFS).
This new entity cherry-picks some of the advantageous features of the three traditional
supervisory models: (i) integration for the purpose of benefiting from possible economies of
scale, (ii) twin peaks for the purpose of optimally addressing cross-sectoral developments, and
(iii) sectoral specialization for the purpose of maintaining a high level of sector-specific
expertise. At the top of the ECFS, a conduit would be in place to coordinate internal operations
and to facilitate and stimulate cooperation and communication.
I fiercely hope that whenever the time is ripe for a new European committee of wise men to
engage in the debate, the proposed model comes to their attention.
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APPENDICES
A. Appendix I: Life distribution channels by country (% of GWP) – 2016

Source: Insurance Europe, ‘European Insurance’ (2018), 40
https://www.insuranceeurope.eu/sites/default/files/attachments/European%20insurance%20%20Key%20facts%20-%20October%202018.pdf?fbclid=IwAR2_dMpHiGOR_ltQUmP3GyEMFBTzaC9LEwn34rSqYQobWYo
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